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IN THE SUPREME COURT
OF THE
STATE OF IDAHO
DON HALVERSON,
Plaintiff / Appellant,
and
CHARLOTTE HALVERSON
Plaintiff
VS.

NORTH LATAH COUNTY HIGHWAY
DISTRICT, BOARD OF COMMISSIONERS
FOR THE NORTH LATAH COUNTY HIGHWAY
DISTRICT; ORLAND ARNEBERG, RICHARD
HANSEN, SHERMAN CLYDE, in their official
capacities and in their individual capacities; DAN
PAYNE, in his official capacity and in his
individual capacity,
Defendants / Respondents.
Appealed from the District Court of the Second
Judicial District of the State of Idaho, in
and for the County of Idatah
HON. JOHN R. STEGNER, DISTRICT JUDGE
DON HALVORSON
PRO SE
RONALD J. LANDECK
ATTORNEY FOR RESPONDENTS
..............................................

ed this

day of

2009

STEPHEN W. KENYON, CLERK

BY-

Deputy

SUPREME COURT CASE NO. 36825-2009
VOLUME I OF VII VOLUMES
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
)

DON HALVORSON

1

)
)
and
)
)
CHARLOTTE HALVORSON,
)
)
Plaintiff,
)
)
VS.
)
)
NORTH LATAH COUNTY HIGHWAY )
DISTRICT, BOARD OF
1
COMMISSIONERS FOR THE NORTH )
LATAH COUNTY HIGHWAY
)
DISTRICT; ORLAND ARNEBERG,
1
RICHARD HANSEN, SHERMAN
1
CLYDE, in their official capacities and )
in their individual capacities; DAN
)
PAYNE, in his official capacity and in
)
his individual capacity,
1
)
Defendants/ Respondents.
)
Plaintiff/ Appellant,

SUPREME COURT NO. 36825-2009

CLERK'S RECORD ON APPEAL
Appeal from the District Court of the Second Judicial District of the State of Idaho,
in and for the County of Latah
HONORABLE JOHN R. STEGNER
District Judge
DON AND CHARLOTTE HALVORSON
1290 AMERICAN RIDGE ROAD
KENDRICK, ID 83537

RONALD J. LANDECK
414 SOUTH JEFFERSON
MOSCOW, ID 83843

PRO SE

ATTORNEY FOR RESPONDENTS
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Don Halvorson
1290 American Ridge Road
Kendrick, Idaho, 83537
(208) 289-5602
Plaintiff, Pro se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
Don & Charlotte Halvorson (Husband and Wife) )
Plaintiffs
VS .

cu-2@g I&()

North Latah County Highway District; Board of

)

Case No.-

Commissioners for the North Latah County

)

COMPLAINT

F

Category A-1

Highway District, Orland Arneberg, Richard
Hansen, Sherman Clyde, in their Official

)

Capacities, and in their Individual Capacities;

)

Dan Payne, in his Official Capacity and in his

)

Individual Capacity

1

Defendants

)

Fee $88.00
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I. JURISDICTION
1. Don and Charlotte Halvorson, plaintiffs, are citizens of Latah County, ldaho and live
at 1290 American Ridge Road Kendrick, Idaho, 83537.
2. The above named defendants are citizens of Latah County and are employed at or
are elected officials of the North Latah County Highway District located at 1132 White
Ave. Moscow, Idaho, 83843.
3. Property Location; SENE Section 15 T39NR3WBM is within the County of Latah in
the state of ldaho and in the jurisdiction of the North Latah County Highway District.

4.

Highway of concern; Camps Canyon Road (CCR): From east to west CCR travels

northwesterly through the above described property. CCR is in the County of Latah and
under the jurisdiction of the North Latah County Highway District (the NLCHD) in its
entirety.
5. The District Courts of the State of ldaho have jurisdiction over the following subject
matters of controversy: civil actions arising under state and federal statutes and
constitutions, including but not limited to 42 U.S.C. 1983, tort claims, negligence,
inverse condemnation, implied right to private action, and among others included in this
complaint.

6. Tort Claim notice compliance is hereby pled.

II. COMPLAINT
A. We have a constitutionally protected property interest (right) in our land located
in SENE Section 15 T39NR3WBM and we identify our recorded deed as the basis for
our property right, a warranty deed recorded in Latah County as instrument #424411
dated 121911996 as a fee simple and merchantable title for the real property, situated in
the State of Idaho, County of Latah as described in said instrument as legitimate claim
of entitlement.
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9. Our property rights are protected by and found in the lSt,
5thand 1 4 ' ~
Amendments to the U.S. Constitution and Article I: 51, §2, 53, 513, 514 and 517 of the
Idaho State Constitution. Any and all references to constitutionally protected property
rights (specifically our right to own and enjoy our land) and rights of due process
(procedural and substantive) and rights to equal treatment under the law and rights to
just compensation are to be construed to be found there and protected as stated there
(land is a constitutionally protected property right (CPPR) in Idaho).
C. In the fall of 1996, an agreement (the 1996 agreement) between the North Latah
County Highway District (the NLCHD) and Ed Swanson, (former owner of SENE Section
15) was made to widen, straighten, and alter Camps Canyon Road (CCR):
1) The agreement was sought by and granted to the NLCHD through Dan
Payne, foreman for the NLCHD, and
2) The agreement was with the authorization and knowledge of the
commissioners of the NLCHD whether or not there was any record of any such
authorization, knowledge andlor agreement, and
3) The agreement was intended to allow the NLCHD to excavate four trees,
alter the road bed of CCR, to extend the road bed to the northeast (beyond the old trees
and old fence) around a large rock outcropping, to straighten the two curves by the
clump of big pine trees and in the area of the east property line of the Harris-Huff place
with the Swanson place, and to straighten the curves from the logging road west to the
west line of the SENE Section 15 T39NR3WBM, as they, NLCHD, then deemed to be
necessary to accomplish their goals as to improve, widen and straighten the road and to
better the road for the new development in the canyon, and

4) Neither the Swansons nor the new buyers (the Halvorsons) were seeking
any compensation for the acquisition in this agreement and it was intended as a gift
dedication, and
5) There was no intended or implied gift or extension in the agreement to
include any future advancement to the northeast of the road bed of CCR given to the
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NLCHD by the Swansons. (The land between the fence and the road (the buffer) was
left open by the Halvorsons as a buffer between the reconstructed fence and the road.
This land was to remain under the ownership of the owners, the Halvorsons), and
6) There was no intended or implied gift of the land northeast of the road bed
(the buffer, or beyond the reconstructed fence) given to the NLCHD for any other reason
in that agreement, and

7) Any and all liability, any and all surveys necessary, any and all conveyance
and recording, and all other matters were a duty and responsibility of the NLCHD to
fulfill any statutory, governmental, or proprietary functions required of the NLCHD by the
statutes and lor the Constitution of the State of Idaho andlor the Constitution of the
United States.

8) The removed trees and the buried line fence marked the northeast edge of
the prescriptive right-of-way (No previous use had extended beyond this line of the
fence and trees, and the trees were of a great enough age to have been present at the
end of the prescriptive period.) The usage limit was less than the limit of the fence and
the trees. In 1996 the usage width of the road was 10-12 feet before the alteration and
was only 15 feet in a few places after the road bed had been moved.
9) This alteration (the 1996 alteration) in the road bed moved the northeast
edge of CCR beyond the old line fence and the old trees in this area and that this action
resulted in the extension of the road bed beyond the limits of the prescriptive right-ofway, whether determined by usage, the natural obstructions of trees and rocks, or
landowner demarcation of a fence.
10) There exists, in the absence of any recorded document, a common law
dedication right-of-way for CCR since the 1996 agreement and the northeast edge of the
road bed and supporting structures of banks and ditches, as of the 1996 agreement,
marked the northern edge of the common law dedication of the right-of-way since that
time.
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11) The present claim of prescription by the NLCHD on the north side of CCR
beyond the northeast edge of the road bed as defined in the 1996 agreement (common
law dedication) or claim to the same area under any statute or any other instrument
claiming easement is an unconstitutional policy/custom or unconstitutional officially
sanctioned act by the MLCHD. Such lands may only be obtained by the NLCHD by
eminent domain, and as such, no just compensation, no due process (procedural or
substantive), and/or equal treatment under the law was afforded us.
12) The 1996 alteration changed (a) the location of the right of waylhighway,
CCR, (b) the width of the right of waylhighway, CCR, and (c) the nature or type of the
right of waylhighway, CCR. The (d) usage as a public right of waylhighway did not
change. (The increase of two new houses in the canyon would not probably qualify as a
change in usage.)
13) The untoward effects of the 1996 alteration in CCR included, but may not be
limited to, (a) the lowering of the road bed in the area of the HarrisIHuff historic driveway
access leaving a 8 foot+/- embankment where the old driveway joined the road and (b)
the movement of the 3+1- acre parcel which was attached to the road right of way via the
deed description.
14) The 3+/- acre parcel (the parcel) purchased by Eli Harris from Per and Anna
Johanson on 611 111911 in the SENE Section 15 T39NR3WBM was purchased with the
intent to provide county road access for Harris. We believe this based on the following
factors:
a. The northeast boundary of the parcel was formed by CCR, referred in
the document of sale as a public road and as a county road;
b. Access to the Harris place would have required Harris to enter Camps
Canyon to approach the section of CCR which crossed his land down very steep terrain
and then to exit the canyon again up steep terrain on CCR. This would have made
access difficult if not impossible in the winter. This difficulty probably did not present a
real problem to the original owner, Emmett J. Gemmill, as he was the Latah County
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Assessor at the time and since he had employment in Moscow, Gemmill probably did
not visit the property much and maybe not at all in the winter;
c.

The shape of the parcel conformed to the shape of the Harris

switchback driveway;
d. The parcel was attached to CCR by deed description. (Although no
recorded survey was entered with the purchase, the geographic location of the parcel
conformed to the deed description fairly accurately and placement of the surveyed line
of the west line of the SENE Section 15 T39NR3WBM by Rimrock Consultants in 7/06
and in 07 showed the line to be within 18 inches to two feet of the old fence. The farm
line of the south boundary of the parcel, although it varied through the years to some
extent fairly well conformed to the deed described south boundary, and this south
boundary remained stable through time as recorded by aerial photos.)
15) The deed description (ours and the Wagners') is an accurate assessment of
the situation and the parcel in 1911 and the degree of error was minor with the
technology available in 1911;
16) The incongruence of the deed description and the present surveyed location
of CCR is a result of alterations of CCR over time and mainly due to the 1996 alteration
with the following incongruence:
a. Loss of approximately 200 feet of road frontage.
b. Alteration of the geographic location of the intersection points of the
east and west boundary lines of the parcel and CCR by 50 feet to the north and more.
c.

Movement of the parcel to the north by approximately 50 feet and the

loss of approximately of % acre of land area.
17) An 8 foot embankment was left in the area of the CCR access of the old
Harris driveway due to the 1996 alterations.
18) Without ancient records of the establishment of CCR, and without a prior
survey before the 1996 alteration, that any re-establishment of CCR is dependant on our
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deed or not able to be accomplished and the best correction of the situation (definition
and description of the public right of waylhighway is a common law dedication)

D. Any increase in width or use, or change in location or nature (type) of the public
right-of-waylpublic highway, CCR across our land may be a deprivation of our CPPRs.
E. The following are deprivations of our CPPRs andlor negligent actslomissions:
1) Expansions of the road base and supporting structures of CCR to the
northeast in 2005 and 2006, beyond the road bed edge established at the completion of
the 1996 alteration of CCR (the 1996 alteration)--4.5 X50 feet;
2) Encroachments on and damages to our fence in the expansions of the road
bed to the northeast in 2005 and 2006 (burying the wires of our fence with the dirt and
gravel of road bed expansion);

3) The use of our land for a depository for unwanted articles (grader operator
pushing a tree through our fence in 2004, pushing a compaction roller into our fence
during the 2006 road bed widening);
4) The realignment of water drainage from the road bed and subsequent new
use of more land for drainage purposes and the resultant erosion;
5) The loss of our right to use and peacefully enjoy our land and our right to
exclude others (due to numerous physical invasions upon our land, the lack of any
agency structure and the arbitrary disregard to resolve disputes and violations, the
fomenting of neighborly disputes, and the flagrant disregard for private property lines);
6) The creation of a nuisance by issuing Bob and Kate Wagner (the Wagners)
a permit (the first permit) for a driveway access in 2006 (the permit) across our land and
the subsequent fomenting of a neighborly dispute (the NLCHD requiring us to provide
access to the Wagners to CCR through our property);

7) The seizurelconfiscation of our land beneath the prescriptive right of way to
the south side of CCR, by the extension of the public right-of-way of CCR to an unlawful
use (non public) by the issuance of the permit to cross this land;

8) The claim that the nature (type) of the right of way to the north side of CCR
is a 25 foot prescriptive (we believe it to be neither 25 foot nor prescriptive).

F. We are not requesting any new substantive rights. These CPPRs of the right of
ownership, the right to use, the right to exclude others and the right to the peaceful
enjoyment of our land are well established (A & B), and are found in the U.S. Bill of
Rights and the ldaho State Constitution.
G. We are not requesting any increase in the scope of these well-established

CPPRs (A & B).

H. The protection of our CPPRs is already well circumscribed in the fulfillment of
the legislative intent of the ldaho Statutes and the Constitutions of the U.S. and the
State of Idaho. Statutory procedures and safeguards are already in place and well
established in the ldaho Code (I.C.).

I.

The I.C. has delegated to the NLCHD Commissioners broad authority to effect

eminent domain/condemnation procedures and the duty to provide procedural
safeguards to landowners abutting to public rights of waylhighways and to follow civil
procedures to effect eminent domain/condemnation.

J.

The defendants, Arneberg, Clyde, and Hansen are the officials responsible for

establishing final policy with respect to the subject matter in question (i.e. maintaining a
valid, constitutionally adherent right of way, responding to disputes and resolving
violations over right of way limits, initiating validation proceedings, operating within the
bounds of their right of way authority, formulating policy, maintaining general
supervision and jurisdiction in accordance to statutes, surveying when taking of private
property, recording of dedications of private property, and training employees in
constitutionally adherent procedures designed to protect CPPRs).

K. We allege the defendants, Arneberg in his official capacity and in his individual
capacity, Hansen in his official capacity and in his individual capacity, Clyde in his
official capacity and in his individual capacity, and Payne in his official capacity and in
his individual capacity, under the color of state law, with deliberate indifference to our
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CPPRs, have acted negligently, willfully, wantonly, recklessly, and with gross
negligence and with malice and criminal intent and have breached operational duties of
reasonable care of general supervision and jurisdiction over CCR to survey, to view, to
lay out, to record and to acquire private property and to exercise other powers as may
be prescribed by law including but not limited to recording of NLCHD proceedings,
validating right of wayslhighways, which due to numerous alterations the location can no
longer be accurately determined or the location of the right of waylhighway as traveled
does not conform to the public record, widening, straightening, and changing of CCR
right-of-waylhighway to operate within the bounds of a legal right of way and have failed
to correct known violations and have continued to violate statutes and are the direct,
proximate, legal, and substantial cause of the deprivation of our CPPRs (E) and the
resultant damages to our property, taking of our land, the misappropriation of our land,
trespasses onto our land, creation of nuisances on our land, and the loss of our right to
enjoy our land, and that these deprivations (E), damages and injuries were within the
scope of responsibility of the acts and omissions.
L. The trespass upon our land and the confiscationlseizurelclaim of our land will
result in irreparable harm to us in that if left unrestrained it will result in our loss of our
right to exclude others and will result in the imposition of a servient easement in favor of
the defendants and others across and over our land thereby posing a threat to our good
and marketable title to our property.

M. The potential damages that could proximateiy resuit from defendants' continued
trespass, nuisance and deprivation of our CPPRs (E) would be extremely difficult, if not
impossible, to assess accurately.

N. The continuing trespassory conduct and indifference to private property lines
and private property are resulting in continued deprivations of our CPPRs and will
require us to bring a multiplicity of actions to protect our property interests, thereby
rendering our remedy at law inadequate.
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0. The ldaho legislature through the ldaho Code (I.C.) has delegated to the
NLCHD Commissioners broad authority effecting eminent domainlcondemnation and
acquiring of private land through civil procedures, validating locations of highwayslright
of ways, establishing policies and having general supervision and jurisdiction over these
operational and discretionary procedures. We allege that the defendants, Arneberg in
his official capacity and in his individual capacity, Hansen in his official capacity and in
his individual capacity, and Clyde in his official capacity and in his individual capacity,
under the color of state law:

1) have breached their duty of reasonable care, negligently, willfully, wantonly,
recklessly, with gross negligence of general supervision, jurisdiction, validation, andlor
development of general and not constitutionally contravening policies regarding highway
matters to provide procedural (statutorily required) safeguards to us as landowners
abutting to public rights of waylhighways and to correct known violations and by failing
to take into proper consideration the facts and laws relating to the prescriptive right of
waylhighway, CCR, the 1996 alteration, and the 1996 agreement, and have taken
unreasonable and arbitrary departure from precedents and settled judicial custom and
the civil procedures required by eminent domain, and

2) are the direct, proximate, legal, and substantial cause of the deprivation of
our CPPRs (E) and the resultant damages to our property, taking of our land, the
misappropriation of our land, trespasses onto our land, creation of nuisances on our
land, and the loss of our right to enjoy our iand, and that these deprivations (Ej,
damages and injuries were within the scope of responsibility of the acts and omissions.

P. We allege the following to be negligent actslomissions as well as
constitutionally contravening officially sanctioned acts or omissions, or unconstitutional
customs/policies, or failures to properly train employees in the obvious need to train
employees and to exhibit deliberate indifference to our CPPRs, to be arbitrary
actslomissions, and to be a flagrant disregard for resolution of dispute and are the
direct, proximate, legal, and substantial cause of the deprivation of our CPPRs (E) and
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the resultant damages to our property, taking of our land, the misappropriation of our
land, trespasses onto our land, creation of nuisances on our land, and the loss of our
right to peacefully enjoy and to use our land and our right to exclude others and that
these deprivations (E), damages and injuries were within the scope of responsibility of
the acts and omissions.
1) We allege that defendant, Payne, in his official capacity and in his individual
capacity arbitrarily and with deliberate indifference to our CPPRs, under the color of
state law:
a. negligently, willfully, recklessly, wantonly, and with gross negligence
breached a duty of reasonable care by issuing the permit to the Wagners in
JanuarylFebruary of 2006 knowing that there was a dispute with where the Wagners
had sited the property line (acting in bad faith).
b. breached a duty of reasonable care by issuing the permit negligently or
with malice and criminal intent-that Payne knew or should have known that a trespass
and creation of a nuisance were inevitable (defendant, Payne is the one who altered
CCR and should have known that the historic driveway was not accessible due to the
steep embankment left from the 1996 alteration to CCR).

. 2) We inform the court that we explained matters to the NLCHD on 4/12/06
and that the NLCHD, Arneberg, and Payne were fully aware of the 1996 alterations, as
they had accomplished the alterations, and Hansen should have been aware of the
1996 alterations. We inform the court that we asked the NLCHD to snare the cost of a
survey with the Wagner to correct the errors of the 1996 alteration and when they
arbitrarily and with deliberate indifference refused to revoke the permit, call for a survey,
and/or indicate a good faith intention to resolve the dispute of the right of way limitations
we informed the NLCHD at the 4/12/06 meeting that we would call for a survey to abate
the trespass and the constitutional violations.

3) We allege the defendants, Arneberg in his official capacity and in his
individual capacity, Hansen, in his official capacity and in his individual capacity, and
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Payne, in his official capacity and in his individual capacity, under the color of state law
arbitrarily and with deliberate indifference:
a.

negligently andlor willfully, recklessly, wantonly and with gross

negligence breached a duty of reasonable care by not revoking the permit (4112106
regular meeting) knowing that trespass and creation of a nuisance were highly probable.
b. negligently or with malice and criminal intent breached a duty of
reasonable care by not revoking the permit (4112106 regular meeting) knowing that
trespass and creation of a nuisance were inevitable (Arneberg and Payne approved and
accomplished the 1996 alteration to CCR and Hansen should be aware of these
alterations).
c.

negligently andlor willfully, wantonly, recklessly, and with gross

negligence breached a duty of reasonable care by not revoking the permit at the 4/12/06
meeting violating statutes of trespass and malicious injury to property, and creation of a
nuisance.
d. negligently or with malice and criminal intent breached a duty of
reasonable care by not revoking the permit at the 4/12/06 meeting violating statutes of
trespass and malicious injury to property and of creation of a nuisance.
e. willfully, wantonly, recklessly, and with gross negligence breached a
duty of reasonable care by not revoking the permit (4112106 regular meeting) knowing a
survey had been called for (negotiating in bad faith).
f.

with malice and criminal intent breached a duty of reasonabie care by

not revoking the permit (4112106 regular meeting) knowing a survey had been called for
(negotiating in bad faith).
g.

negligently, willfully, wantonly, recklessly with gross negligence, and

with deliberate indifference to our CPPRs breached a duty of reasonable care and/or
abused their discretion by unconstitutionally claiming or creating policy that it was their
"prescriptive righti7to confiscate our land and change the use of the public right of
waylhighway of CCR to a non-public use by issuing the permit.
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4) We allege that the defendants, Arneberg in his official capacity and in his
individual capacity, Hansen in his official capacity and in his individual capacity, Clyde in
his official capacity and in his individual capacity, and Payne in his official capacity and
in his individual capacity, under the color of state law, negligently, willfully, wantonly,
recklessly, with gross negligence, arbitrarily, and with deliberate indifference breached
duties of reasonable care andlor abused their discretionary powers by
unconstitutionally:
a. widening the road bed of CCR to the north during 2005 and 2006,
beyond the 1996 agreement.
b. encroaching on and causing damage to our fence during widening of
the road bed in 2005 and 2006.
c.

claiming policylcustom of prescriptive public right of waylhighway on the

north side of CCR after the 1996 alteration to CCR.
d. claiming policy/custom of 25 foot operational authority to the north side
of CCR after the 1996 alteration to CCR.
e. widening CCR without a prior survey in 1996 (not Hansen in 1996),
2005, and 2006.
f.

increasing the servient (ours) estate burden (widening of the road bed)

of the public right of waylhighway under the guise of maintenance.
g.

increasing the servient (ours) estate burden by widening and relocating

of the road bed in 2005 and 2006, by not surveying, recording, and conveying of the
public right of waylhighway thereby not noting the change in nature of the right of
waylhighway, CCR.
h. claiming policy/custom that "prescriptive right" allows the NLCHD to
destroy private property and ignore property lines (these are illegal activities, e.g.
malicious property damage, trespass, creation of a nuisance, destruction of a fence,
crossing property line which lies under the CCR prescriptive right).
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not properly and accurately keeping NLCHD records of the 1996 (not

Hansen in 1996), 2005, and 2006 alterations to CCR.
j. not surveying, conveying and recording the taking of private property in
1996 (not Hansen), 2005, and 2006.
5) The defendants, Arneberg and Payne, in their official capacities and in their
individual capacities should have recused themselves from the 4/12/06 permit
discussion due to their close involvement with the Wagners and Ridgeview Farms. We
allege that they were biased and that the decision not to revoke the permit or conduct a
survey was not reasonably based on the findings of fact. Further we allege that the
minutes of the 4/12/06 meeting were distorted to conceal the facts of the defendants'
actual participation in the meeting. There is no indication of why the NLCHD spent 105
minutes in executive session. We allege such decisions not to revoke the permit must
have been made in executive session as no final decision (We inform the court that we
received no written copy of any decision) or even discussion is recorded in the regular
minutes and that the defendants, Arneberg in his official capacity and in his individual
capacity, Hansen in his official capacity and in his individual capacity, and Payne in his
official capacity and in his individual capacity, under the color of state law, violated open
meeting rules.
6) We allege that the defendants, Arneberg in his official capacity and in his
individual capacity, Clyde in his official capacity and in his individual capacity, and
Payne in his official capacity and in his individual capacity, under the color of state law,
arbitrarily and with deliberate indifference to private property and to public property
negligently, willfully, wantonly, recklessly, and with gross negligence violated statutes by
not surveying, not recording and not and conveying gift dedication of easement by Ed
Swanson in 1996 and have continued to not correct violations of statutes.

7) We allege the defendants, Arneberg in his official capacity and in his
individual capacity, Hansen, in his official capacity and in his individual capacity, and
Clyde in his official capacity and in his individual capacity, under the color of state law,
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(I.C. 3 40-1307, 1310, 1311, 1312) have breached their duties of reasonable care and/
abused their discretion and have unreasonably and unconstitutionally construed or
violated statutes and have created policy/custom in contravention to these statutes and
the constitutions of the U.S. and the State of Idaho.
a) I.C. 340-604, breach of duty of general supervision to train employees
and to create policies/customs which would be protective of constitutionally protected
property rights...breach of duty to acquire private property for public right of way by code
of civil procedure...other powers as may be prescribed by law-abdication of quasijudicial function and an abuse of discretion.
b) I.C. 340-605, required survey before widening, straightening, altering a
public right of waylhighway-negligence per se 1996, 2005, 2006
c)

I.C. 340-608, required record keeping of altered roads, negligence

d) I.C. 3 40-1310, breach of duty of general supervision to train employees
and to create constitutionally correct policies/customs and jurisdiction over public right of
ways/highways to acquire land by constitutionally permitted means-negligence per se
(no survey 1996, 2005, 2006)...breach of duty and abuse of discretion not to correct
(validate I.C. tj 40-203a) the location of CCR after numerous alterations and disputes
over public right of way /highway width, location, use and nature (type)
e) I.C. 340-1336, required record keeping of realigned highwaysnegligence.
f) I.C. 3 40-Chapter 20, 3 40-2012, required procedures for acquiring land
for highway alterations-violation of agreed to federal standards for eminent domain
procedures
g) I.C. § 40-2302, recording required-negligence per se
h) I.C. § 40-2317, required disposal of the wire in 1996-negligence
i)

I.C. § 18-7001, malicious injury to property felony

j)

I.C. tj 18-7008, Trespass malicious injury to property misdemeanor

k) I.C. § 18- 7012, destruction of fences misdemeanor
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I) I.C. § 52-101, 110, 301, Creation of a nuisance
m) I. C. Title 7 Chapter 7

Q. Our CPPRs represent a legitimate claim of entitlement (A and B), and

1) We have stated certain deprivations of these CPPRs (D and E), and
2) We have alleged the defendants, Arneberg in his official capacity and in his
individual capacity, Hansen in his official capacity and in his individual capacity, Clyde in
his official capacity and in his individual capacity, and Payne in his official capacity and
individual capacity, under the color of state law, were the proximate, direct, legal and
substantial cause (K, 0, and P) of these deprivations (D and E), and that the defendants
carried out these deprivations knowingly, arbitrarily, and with deliberate indifference to
our CPPRS (K, 0, and P) and our public and private rights as abutting land owners.
3) These deprivations are significant, irreparable, and continuing (L, M, and
N), and we believe that with the present NLCHD policies/customs that the risks to
deprivations our CPPRs is inevitable and that we are not requesting any additional
safeguards than are already required by law (F, G, H, I, and J) and therefore no
increased burden on the NLCHD other than is already required by law.

4) We have alleged the defendants, Arneberg in his official capacity and in his
individual capacity, Hansen in his official capacity and in his individual capacity, Clyde in
his official capacity and in his individual capacity, as final policy makers have been the
proximate, direct, legal and substantial cause of these deprivations (E) through acts and
omissions which are officially sanctioned unconstitutional acts or omissions or the result
of unconstitutional policies/customs or the result of constitutional policies/customs and
failures properly train employees in the obvious need to train and failures to correct
violations (P), and
5) We allege these unconstitutional policies/customs and officially sanctioned
acts and omissions (E and P) are not "unauthorized" acts and omissions, and are
flagrant violations of well established statutes and procedures, have been arbitrarily
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conducted and exhibit a deliberate indifference to our CPPRs which a reasonable
person would have known, and

6) We allege these unconstitutional policies/customs and officially sanctioned
acts and omissions (E and P) exhibit a deliberate indifference to our CPPRs and a
failure to adequately train NLCHD employees to protect our CPPRs in the obvious need
to train, and

7) We now complain and for cause of action, we allege these deprivations (E)
of our CPPRs by these defendants Arneberg in his official capacity and in his individual
capacity, Hansen in his official capacity and in his individual capacity, Clyde in his
official capacity and in his individual capacity, and Payne in his official capacity and in
his individual capacity, under the color of state law were done with deliberate
indifference to our CPPRs and with arbitrary disregard for correction of violations and
were done negligently andlor without due process (substantive and procedural), without
equal treatment under the law, and without just compensation.

8) We allege defendants, Arneberg in his official capacity and in his individual
capacity, Hansen in his official capacity and in his individual capacity, Clyde in his
official capacity and in his individual capacity, and Payne in his official capacity and in
his individual capacity (defendants, unless otherwise stated) under the color of state
law:
a. have denied us pre-deprivation due process in any and all of these
alleged deprivations (predeprivation hearing required by both due process simplicitir
and substantive due process clause), and
b. have denied us post-deprivation due process in any and all of these
alleged deprivations (any semblance of procedural due process), and
c.

have denied us equal treatment under the law in any and all of these

alleged deprivations (either the NLCHD has unconstitutional policies/customs regarding
the extent of prescriptive right of waysthighways, the changing , altering, widening,
andlor straightening of right of waysthighways, the civil procedures required by eminent
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domain/condemnation, the taking of and/or acceptance of gift dedications of private
property, the extent of the NLCHD's operational authority, the training of personnel in
these matters and are unconstitutionally or unlawfully applying general laws or rules
uniformly throughout the NLCHD jurisdiction or the NLCHD are applying general laws or
rules unconstitutionally andlor in contravention to Idaho Statutes to specific individuals
(the Halvorsons) and/or specific situations (CCR)).
d. have denied us just compensation in any and all of these alleged
deprivations, and
e, and are the direct, proximate, legal, and substantial cause of the
deprivation of our CPPRs (E) and the resultant damages to our property, taking of our
land, the misappropriation of our land, trespasses onto our land, creation of nuisances
on our land, and the loss of our right to peacefully enjoy our land, to use our land and to
exclude others from our land and that these deprivations (E), damages and injuries were
within the scope of responsibility of the acts and omissions.
f.

have with deliberate indifference and arbitrarily resisted any attempt by

us to seek agency remedy (not merely insufficiently supplying due process (substantive
and procedural) and equal treatment under the law, but defiantly thwarting any attempts
we made to honestly and sincerely seek a democratic and just settlement andlor find
any semblance of agency (NLCHD) administrative proceedings for mitigating or curing
errors without judicial intervention in the broad sense of adhering to the intentions and
spirit of a doctrine of exhaustion).
i.

We requested that the NLCHD initiate validation proceedings

(3/21/07) due to the numerous alterations of CCR and due to the incongruence of the
July 2006 Rimrock Consultants survey and our deed of public record.
ii. The defendants were deliberately indifferent to the request and we
inform the court that the NLCHD stated that the NLCHD was not interested in a
validation proceeding (3121107 meeting). We allege this to be an abuse of discretion
and denial of equal treatment under the law and a denial of our right to a judicial review
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and due process (substantive and procedural). We have an implied right to private
action in the NLCHD's refusal to initiate validation proceedings:
(a) As patrons of the NLCHD we belong to a general class of
persons, but as landowners abutting to a county highway, particularly CCR, we belong
to a much narrower class: particularly, to a class of abutters in which the highway to
which we abut, CCR, is described as follows; (1) the location of CCR can not be
accurately determined due to numerous alterations of CCR, andlor (2) CCR as traveled
and used does not generally conform to the location described in the public record,
and/or (3) through omission or defect, doubt exists as to the legal establishment or
evidence of establishment of CCR and hence to a class of abutters who are subjected
as the servient estate to an unconstitutional right of waylhighway due to the fact that the
claimed prescriptive right of way has been greatly altered in location, width, and at times
to an unconstitutional use:
(b). For causes of action we allege we have an enforceable
constitutional property right in this class of beneficiaries.
(c) Initiating this private right to action would support the underlying
remedy set down in the statutes I.C. §40-203a and I.C. §40-208.
(d) The legislative intent of I.C. §40-203a and I.C. § 40-208 is the
initiation of validation of a public right of waylhighway and resolution of the location of
highways affected by numerous alterations and resolving resultant encroachments, and
as such a manner in which constitutional property right violations might resolved and
avoided.
iii. In September, 2007 the defendants offered to validate CCR if we
would pay a fee for the process and that the defendants then at the validation
proceedings would listen to our complaints. We inform the court that we informed the
NLCHD that we have no reason to question the validity of CCR as a public highway
andlor right of way. The defendants have been given all the information necessary to
rebut a presumption of a 50 foot prescriptive right-of-way over the last 19 months and

they know the legal interpretations of defining law or they have counsel to inform them.
The defendants are knowledgeable and participatory (except Hansen as to participatory)
to the 1996 Agreement and the 1996 alteration to CCR. To suggest that they would
come to a rational or different conclusion other than to simply repeat a rebuttable
presumption that a 50 foot prescriptive right of way exists to the north side of CCR or to
prepare false testimony by saying the road has never moved, if we pay them a $750 fee
is, we allege extortive (we can protect our land by paying a fee), and as such we allege
is a violation of our right to equal protection under the law. Further we state we have no
dispute over the "publicness" of CCR-our dispute is with the 1) nature (type) of
rightlhighway, 2) location, 3) width, and 4) use of CCR and these are matters of which
the commissioners may initiate validation proceedings and it is in this policy decision
which we allege the defendants, Arneberg in his official capacity and in his individual
capacity, Hansen in his official capacity and in his individual capacity, Clyde in his
official capacity and in his individual capacity have abused their discretion.
iv. In May 2007, we hired a lawyer and sought an informal resolution to
the deprivations and we allege that we were denied by the defendants even a minimum
post-deprivation due process of a written reasoned decision. We allege this to be an
abuse of discretion, and a denial of due process (procedural and substantive).
v. We filed with the NLCHD agency Declaratory ruling requests of
what we felt were applicable statutes to be considered in the matter and we received no
reply, and were told that the NLCHD was not subject to the ldaho Administrative
Procedure Act. We allege the NLCHD has a quasi-judicial function (the NLCHD has the
authority for eminent domain and condemnation and the jurisdiction over all highway
matters in its district; it would be unlikely, we believe, that the NLCHD has no quasijudicial function) and we allege the defendants have abused their discretion in not
addressing a disputed case.
vi. We submitted "Idaho Regulatory Takings Analysis" requests and
we received no response and we allege that we were told by NLCHD counsel that our
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claims were too small for the NLCHD to be required to answer our takings requests. We
allege the defendants have abused their discretion:
(a) We allege the deprivations to the north side of CCR are per se
takings and require a "takings analysis request" reply.
(b) We allege that the deprivations to the south side of the road
(the permit) are deprivations (even though they were not for a public use) and require a
takings analysis request reply.
vii. We allege the NLCHD has a quasi-judicial function and, we allege
that the defendants have abdicated this quasi-judicial function and therefore have
deprived us of our CPPRs without due process.
viii. We allege the defendants' abdication of the NLCHD's quasi-judicial
function is an abuse of discretion of jurisdictional powers.
ix. We allege the defendants' denial of due process in the deprivation
of our CPPRs is an abuse of jurisdictional discretionary powers.

x.

We allege the defendants stated that we needed to get a lawyer to

talk to the counsel of the NLCHD, and denied us the right to represent ourselves, equal
treatment under the law and due process (substantive and procedural).
xi. We allege the defendants' indifference to accurate record keeping,
including but not limited to meeting minutes, and open meeting rules is an abuse of their
discretion and a denial of due process.
xii. We allege the defendants' misrepresentations of statutes and legal
views and rulings of prescriptive rights of way and questionable applications of or
statements purporting questionable applications of prescriptive rights of way standards
are abuses of discretion and are denials of due process.
xiii. We allege the defendants, Arneberg in his official capacity and in
his individual capacity, Hansen, in his official capacity and in his individual capacity,
Clyde in his official capacity and in his individual capacity and here also Payne, in his
official capacity and in his individual capacity, under the color of state law have:
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(a) heightened the neighborly dispute and denied us any postdeprivation remedy of the permit issue by arbitrarily refusing the offer of a deeded
easement by us to the NLCHD presented through Bob Wagner to settle the trespass
dispute. We allege this also violated our right to peacefully enjoy our land.
(b) misrepresented the 1996 agreement and the 1996 alteration to
CCR in the issue of and non revocation of the permit.
(c) violated the doctrine of quasi- estoppel: The defendants are
claiming validity of our deed (or the Wagner's) for justification of issuing the permit and
then denying the same deed validity in not accepting the deed description of the old
property line intersections with Camps Canyon Road, as evidence in rebutting the
presumption of the location of CCR and the claim of prescription and the denial of the
errant location of CCR and the denial of initiating validation procedures or some
procedure to define the public right-of-waylhighway.
R. We now complain and for causes of action do hereby allege that the defendant,
Arneberg, in his official capacity and in his individual capacity has breached his duty of
ordinary care, abused his discretion, and violated statute and while acting, under the
color of law, negligently, willfully, recklessly, wantonly, and with gross negligence and
with malice and criminal intent and in clear view of well established law, prepared false
testimony at agency meetings recorded (3121107) and unrecorded (4/21/06), that the
CCR has never been moved during his lifetime andlor tenure as commissioner, and we
allege that Arneberg has misrepresented the 1996 Agreement and the 1996 alterations
to CCR.
1) This testimony has been presented as more than a rebuttable presumption
and has, in effect, been a deliberate and arbitrary denial of the implied rights contained
in statute (I.C. I.C. $j 40-203a and I.C. $j 40-208) and/or other forms of dispute resolution
and is an abuse of discretion in preventing a resolution to the dispute over the limits of
the public right of waylhighway CCR and to correct violations.
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2) We allege this testimony and subsequent acts and omissions have been the
direct, proximate, legal and substantial cause in preventing the initiating of the validation
of CCR, and our right to a possible judicial review or in some other manner of equitable
resolution to the disputed public right-of-waylhighway and to correct violations.
3) We allege this testimony was the direct, proximate, legal, and substantial

cause of the deprivation of our CPPRs (E) and of our right of due process (substantive
and procedural) and equal treatment under the law and just compensation.
4) We allege this testimony at and after the 4/12/06 meeting of the NLCHD
and the misrepresentation of the 1996 alteration to CCR, before and after said meeting,
were the direct, proximate, legal, and substantial cause of the resultant damages to our
fence, damages to our land, damages as related to the creation of nuisances and
trespasses and the deprivation of our CPPRs (E) to enjoy our land and to exclude
others, and the fomenting of a neighborly property dispute and that these injuries were
within the scope of responsibility of the possible and foreseeable outcomes of these
acts, omissions, misrepresentations, and testimony.

5) We allege this testimony, misrepresentation, and subsequent acts and
omissions have resulted in the large expenditure of time, money and effort in trying to
remedy the damages to our fence, the damages to our land, the damages as related to
the creation of nuisances, the trespasses to our land and the deprivation of our CPPRs

(El
6) We allege this testimony, misrepresentation, and subsequent acts and
omissions were made in the light of clear and well established law the contours of which
are easily understood by any reasonable person and that this testimony was flagrantly
intended to thwart any and all remedies to individual negligent acts and omissions (E)
and any definition to the correct bounds of the public right-of-waylhighway of CCR and
in defiance of our rights to due process, just compensation and equal treatment under
the law.
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S. We allege Arneberg, in his official capacity and in his individual capacity

violated ex parte communications rules with Bob Wagner in regard to aerial photos of
CCR and in regards to the movement and alterations to CCR.
T. We allege Commissioner Hansen, in his official capacity and in his individual
capacity, proposed an unconstitutional (based solely on statute) policy by claiming that a
50 foot prescriptive right-of-way of CCR exists because CCR exists, and offered no
evidence in support of or rational basis of his claim or in opposition to our rebuttal, but
simply repeated the 50 foot claim.

1) We allege that these claims (repetition) were a violation of our substantive
and procedural due process rights, rights to equal treatment under the law and just
compensation and that we had rebutted these claims on several occasions.

2) We allege the continued repetition of this rebutted presumption without
further objective evidence is a deliberate and arbitrary abuse of discretion as it is offered
in deprivation of our CPPRs (E) and our right of due process (substantive and
procedural), equal treatment under the law and just compensation and the formulation of
an unconstitutional policy/custom, or construing a statute to be unconstitutional.

3) We allege this repetition was made negligently andlor willfully, recklessly,
intentionally and with gross negligence and with malice and criminal intent and in clear
view of well established law the contours of which are easily understood by any
reasonable person and that this repetition was flagrantly intended to thwart any and all
remedies to individual negligent acts and omissions (E) and any definition to the correct
bounds of the public right-of-waythighway of CCR and in defiance of our rights to due
process equal treatment under the law and just compensation.

4) We allege these repetitions, acts and omissions were the direct, proximate,
legal and substantial cause of the damages to our fence, the damages to our land, the
damages as related to the creation of nuisances, the trespasses to our land and the
deprivation of our CPPRs (E) to enjoy our land and to exclude others, and the fomenting
of a neighborly property dispute, and these injuries were within the scope of
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responsibility of foreseeable outcomes of these repetitions and these acts and
omissions.

5) We allege these repetitions, acts, and omissions have resulted in the large
expenditure of time, money and effort in trying to remedy the damages to our fence, the
damages to our land, the damages as related to the creation of nuisances, the
trespasses to our land and the deprivation of our CPPRs (E) and that these statements
were flagrantly intended to thwart any and all remedies of these complaints.

U. We allege the conduct of the defendants, Arneberg in his official capacity and in
his individual capacity, Hansen in his official capacity and in his individual capacity,
Clyde in his official capacity and in his individual capacity, and Payne in his official
capacity and in his individual capacity under the color of state law in these deprivations
has been deliberate, flagrant, arbitrary, and offensive to the sense of democracy and to
the sense of good government.
V. These deprivations (E) could not have justifiably occurred in the absence of due
process.
W. We have diligently sought fair and equitable remedy to these deprivations (E)
and we have spent time, money and effort in seeking these remedies and due process.
X. We allege we have been unduly delayed and denied any remedy by the
defendants, Arneberg in his official capacity and in his individual capacity, Hansen in his
official capacity and in his individual capacity, Clyde in his official capacity and in his
individual capacity, and Payne in his official capacity and in his individual capacity under
the color of state law.

Y. We have exhausted available agency remedies. We went out of our way to
seek due process, we patiently requested due process and the defendants were
deliberately indifferent to these requests and attempts.
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Ill. REQUESTED RELIEF AND DAMAGES
Now after having tried unsuccessfully for 19 months for administrative relief (having
exhausted all possible agency remedies) and having been improperly delayed in doing
so, we seek relief in the following manners.

A. Compensatory damages for
1) the unlawful seizure and possessing of private property (driveway access)
in the sum of $150/day during the time the defendants claimed possession of our land
and negligently andlor willfully ,wantonly, recklessly and with gross negligence and with
malice and criminal intent would not seek, allow or respond to remedy.
2) value of the land taken by road widening of 2005 and 2006 in the estimated
sum of $2000, the extent of which will be proven at trial.
3) Damages to fence for all complaints in the estimated sum of $1250, the
extent of which will be proven at trial.
4) Damages to land due to construction of driveway access for loss of top soil,
alteration of landscape and subsequent erosion in the estimated amount of $3000, the
extent of which will be proven at trial.

6. Declaratory relief in the defining the description and limits of the right-of-way of
Camps Canyon Road through SENE Section 15 T39NR3WBM.

C. Injunctive relief in the surveying and recording of such limits of the Camps
Canyon right-of-waylhighway through SENE Section 15 T39NR3WBM and private
property and erection of a barrier to prevent further damage to and encroachment on our
fence. Repositioning of the drainage ditch to its original (post 1996 and pre 2005)
position.

D. Equitable relief in the manner of agency oversight of the NLCHD by whomever
the court deems responsible for the fair and reasonable adjudication of land owners'
property rights and complaints of future violations.
E. Legal costs in the amount to be determined andlor as allowed under I. C. Title
40 Chapter 20 andlor I. C. Title 7 Chapter 7.
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F. General or consequential damases (abatement costs) in the amount of
$5156.50.
G. Court costs in the amounts to be determined in accordance with I.C., I.C. § 12101, 1. C. Title 40 Chapter 20, I. C. Title 7 Chapter 7, and among others.
H. For the loss of the peaceful enjoyment of land and for the intentional infliction of
emotional distress in amounts in excess of $75000.
I.

Punitive damages as available under 42 U.S.C. 1983 and/or Idaho law.

J.

Attorney fees as to be determined (at the present time we acknowledge that we

are representing ourselves. For a short period of time we employed counsel to try to
find an equitable resolution through an informal resolution process (to no avail), and we
may include this as a legal cost later when we can properly assess the totals.) If we
should elect to hire an attorney we request fees to be paid in accordance with I. C., I.C.
§ 12-121, I.C. § 12-120, I.C. 512-1 17, 1. C. Title 40 Chapter 20, 1. C. Title 7 Chapter 7,
and/or I.C. § 6-918A as may be determined under which actions may so dictate.
We are plaintiffs in the above-entitled action. We have read the foregoing and know
the contents thereof. The same is true of our own knowledge, except as to those matters
that are therein alleged on information and belief, and as to those matters, we believe it
to be true. We declare under penalty of perjury that the foregoing is true and correct
d at Moscow, Idaho.
Don Halvorson

k

U

-

31 3 12008

Charlotte Halvorson
STATEOFIDAHO

)
:SS

County of Latah

)

Don Halvorson and Charlotte Halvorson, being first duly sworn on oath, depose
and say:
That they are plaintiffs above referred to, and have read the foregoing Complaint
and know the contents thereof and believe the facts therein stated to be true and
accurate.

Don Halvorson

QLL&

'LLA-

Charlotte Halvorson
SUBSCRIBED AND SWORN to before this

3

Residing at: L5 . '
My Commission Expires:
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day of March, 2008.

-
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RONALD J. LANDECK, ISB No. 3001
LANDECK, WESTBERG, JUDGE & GRAHAM, P.A.
414 S. Jefferson
P.O. Box 9344
Moscow, ID 83843
(208) 883-1505
FAX: (208) 883-4593
Attorneys for Defendants

IN THE DISTRICT COURT OF THE SECOND DISTRICT COURT
OF THE DISTRICT OF IDAHO, IN AND FOR THE COUNTY OF LATAH
DON & CHARLOTTE HALVORSON
(Husband and Wife),
Plaintiffs,
VS.
NORTH LATAH COUNTY HIGHWAY
DISTRICT; BOARD OF COMI\NSSIOMRS FOR
THE NORTH LATAH COUNTY HIGHWAY
DISTRICT, O E A N D ARNEBERG, RICHARD
HANSEN, SHERMAN CLYDE, in their individual
capacities; DAN P A m , in his official capacity and
in his individual capacity,
Defendants.

1
) Case No. CV 2008-180

1

) NOTICE OF APPEARANCE
)
) Fee Category I 1. a. $58
)

1
)
)
)
)
)

1
1

Landeck, Westberg, Judge & Graham, P.A., by Ronald J. Landeck, enters an appearance in
the above-entitled action for the above-named Defendants North Latah County Kighway District;
Board of Commissioners for the North Latah County Highway District, Orland Arneberg, Richard
Hansen, Sherman Clyde, and Dan Payne.

NOTICE OF APPEARANCE -- 1

DATED this 2othday of March, 2008.
LANDECK, WESTBERG, JUDGE & GRAHAIM, P.A.

By:

CERTIFICATE OF SERVICE

I hereby certify that on this 2othday of March, 2008, I caused a true and correct copy of this
document to be served on the following individual in the manner indicated below:

DON HALVORSON
CHARLOTTE HALVORSON
1290 AMERICAN RIDGE ROAD
KENDRICK, IDAHO 83537

[ XI U.S. Mail
[ ] Federal Express Standard Overnight Mail
[ 1 FAX (208) 322-4486
[ ] Hand Delivery

'v

Rona J. Landeck

NOTICE OF APPEARANCE -- 2

RONALD J. LANDECK, ISB No. 3001
LANDECK, WESTBERG, JUDGE & G
414 S. Jefferson
P.O. Box 9344
Moscow, ID 83843
(208) 883-1505
FAX (208) 883-4593
Attorneys for Defendants

W

, P.A.

IN THE DISTRICT COURT OF THE SECOND DISTRICT COURT
OF THE DISTRICT OF IDAHO, IN AND FOR THE COUNTY OF LATAH
DON & CHARLOTTE HALVORSON
(Husband and Wife),
Plaintiffs,
vs.
NORTH LATAH COUNTY HIGHWAY
DISTRICT; BOARD OF COMMISSIONERS FOR
TEE NORTH LATAH COUNTY HIGHWAY
DISTRICT, ORLAND ARISEBERG, RICHARD
W S E N , S E E W CLYDE, in their individual
capacities; DAN PAYNE, in his official capacity and
in his individual capacity,
Defendants.

)
) Case No. CV 2008-180

1

)
)
)
)

DEFENDANTS' EX PARTE
APPLICATION OR, ALTERNATIVELY,
MOTION TO SHORTEN
TIME FORHEARING

1
)
)
)
)

1
1

)

Defendants, through counsel, make ex parte application or, alternatively, move this Court
under Rule 7(b)(3) I.R.C.P. for an order to shorten time to hear Defendants' Ex Parte Application

Or, Alternatively, Motion And Brief To Enlarge Time To File Responsive Pleading To Plaintiffs'
Complaint And To Respond To Plaintiffs' Discovery Requests filed herewith at 9:00 a.m. on

DEFENDANTS' EX PARTE APPLICATION OR, ALTERNATIVELY, MOTION TO
SHORTEN TIME FOR HEARING-- 1

0~38

Tuesday, March 25,2008, or as soon thereafter as the matter may be called by the Court in the
designated courtroom at the Latah County Courthouse.
As grounds for this application and motion, Defendants rely upon Defendants' said motion
and brief to enlarge time and the Affidavit of Ronald J. Landeck filed herewith.

In the event the Court does not grant Defendants' ex parte application, Defendants do not
desire to file a brief but do request oral argument upon this motion.
RESPECTFULLY SUBMITTED this 20th day of March, 2008.
LANDECK, WESTBERG, JUDGE & GRAHAM, P.A.

CERTIFICATE OF SERVICE
I hereby certify that on this 20th day of March, 2008, I caused a true and correct copy of this
document to be served on the following individual in the manner indicated below:

[ X] U.S. Mail
[ ] Federal Express Standard Overnight Mail
[ ] FAX (208) 322-4486
[ ] Hand Delivery

DON HALVORSON
CHARLOTTE HALVORSON
1290 AMERICAN RIDGE ROAD
KENDRICK, IDAHO 83537

I

DEFENDANTS' EX PARTE APPLICATION OR, ALTERNATIVELY, MOTION TO
SHORTEN Tll4E FOR HEARING -- 2

I
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RONALD J. LAPDECK, ISB No. 300 1
LANDECK, WESTBERG, JUDGE & GRAHAM, P.A.
414 S. Jefferson
P.O. Box 9344
Moscow, ID 83843
(208) 883-1505
FAX (208) 883-4593
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SECOND DISTRICT COURT
OF THE DISTRICT OF IDAJiIO, IN AND FOR THE COUNTY OF LATAH
DON & C W O T T E HALVORSON
(Husband and Wife),

)
) Case No. CV 2008-180

1

)
)
VS.
)
)
NORTH LATAH COUNTY HIGHWAY
)
DISTRICT; BOARD OF COli4MlSSIONERS FOR )
)
THE NORTH LATAH COUNTY HIGHWAY
DISTRICT, ORLAND ARNEBERG, RICHARD
)
HANSEN, SHEEMAN CLYDE, in heir individual )
capacities; DAN PAYNE, in his official capacity and )

Plaintiffs,

AFFIDAVIT OF RONALD J. LANDECK
IN SUPPORT OF DEFENDANTS' EX
PARTE APPLICATION OR,
ALTERNATIVELY, MOTION AND
BRIEF TO ENLARGE TIME TO FILE
RESPONSIVE PLEADING TO
PLAINTIFFS' COMPLAINT AND TO
RESPOND TO PLAINTIFFS'
DISCOVERY REQUESTS

in his individual capacity,
Defendants.

1
1

STATE OF IDAHO )
) ss.

County of Latah

1

Ronald J. Landeck, upon oath, deposes and says:

AFFIDAVIT OF RONALD J. LANDECK IN SUPPORT OF DEFENDANTS' EX PARTE
APPLICATION OR, ALTERNATIVELY, MOTION AND BRIEF TO ENLARGE TIME TO
FILE RESPONSIVE PLEADING TO PLAINTIFFS' COMPLAINT AND TO FESPOND TO
PLAINTIFFS' DISCOVERY REQUESTS -- 1
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1. I am a licensed attorney in the State of Idaho in good standing and am a principal of
the law firm, Landeck, Westberg, Judge & Graham, P.A. (the "firm").
2. All Defendants, except Sherman Clyde, were served with a Summons and
Complaint in this matter on March 12,2008. Defendant Ameberg was served with Plaintiffs
First Requests for Admissions (Arneberg) and Plaintiffs First Interrogatories (Ameberg),
Defendant Payne was served with Plaintiffs First Requests for Admissions (Payne) and
Plaintiffs First Interrogatories (Payne), and Defendant Hansen was served with Plaintiffs' First
Interrogatories (Hansen), Plaintiffs' First Request For Admissions (Hansen), each on March 12,
2008.
3. The firm represents Defendants North Latah County Highway District ("NLCHD');

Board of Cornmissioners for the North Latah County Highway District, Orland Arneberg, Richard
Hansen, Sherman Clyde, and Dan Payne (collectively "Defendants") in this action.
4. The firm has represented NLCHD as their attorney for approximately twenty
years. I have been and am the attorney primarily responsible for performing legal services for
NLCHD and am the only attorney at the firm who is familiar with the facts of this matter. I was
away from my office and unable until March 17,2008, to review and consider the abovereferenced Complaint and discovery served on Defendants by Plaintiffs.
5. I will be out of the office for medical reasons beginning March 20,2008, and
believe I will be able to return to work on or about April 21,2008.

6. Defendants and I desire that I be primarily responsible for providing legal services
in this matter, however, I will be unable, until at least May 9,2008, to respond in a timely
manner on Defendants' behalf to Plaintiffs' Complaint, the above-referenced discovery, and any

AFFIDAVIT OF RONALD J. LANDECK IN SUPPORT OF DEFENDANTS' EX PARTE
APPLICATION OR, ALTERNATIVELY, MOTION AND BRIEF TO ENLARGE TIME TO
FILE RESPONSIVE PLEADING TO PLAINTIFFS' COh4PLAINT AND TO RESPOND TO
PLATNTEFS' DISCOVERY REQmSTS -- 2
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other discovery requests served by Plaintiffs or counsel for Plaintiffs on any of the Defendants or
on Counsel for Defendants prior to April 2 1,2008.
7. I am not aware of any exigent circumstances or preliminary matters pending before
I

this Court in this matter.

8. I believe that Defendants' interests in this matter would likely be prejudiced if this
enlargement of time was not granted.
The above statements are true and correct to the best of my knowledge and belief.
Dated this 20th day of March, 2008.

%4&L

P

Rona

J. Landeck

S U B S C D E D AND SWORN TO before me this 2othda$ of March, 2008.
-

,

-

1

// j.S-l A?M

N O T ~ PUBLIC
Y
for the State of Idaho
My commission expires: >(-- / 7-& 2 1 2

CERTIFICATE OF SERVICE
I hereby certify that on this 20" day of March, 2008, I caused a true and correct copy of this
document to be served on the following individual in the m m e r indicated below:

DON HALVORSON
CHARLOTTE HALVORSON
1290 AMERICAN RIDGE ROAD
KENDRICK, IDAHO 83537

[ X ] U.S. Mail
[ ] Federal Express Standard Overnight Mail
[ 1 FAX (208) 322-4486
[ ] Hand Delivery

(

+J. l d L
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d

Landeck

AFFIDAVIT OF RONALD J. LANDECK IN S~JPPORTOF DEFENDANTS, EX PARTE
APPLICATION OR, ALTERNATIVELY, MOTION AND BRIEF TO ENLARGE TIME, TO
FILE RESPONSIVE PLEADING TO PLAINTIFFS' COMPLAINT AND TO RESPOND TO
PLAINTIFFS' DISCOVERY REQUESTS -- 3
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RONALD J. LANDECK, ISB No. 300 1
LANDECK, WESTBERG, JUDGE & GRAHAM, P.A.
414 S. Jefferson
P.O. Box 9344
Moscow, ID 83843
(208) 883-1505
FAX (208) 883-4593
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SECOND DISTRICT COURT
OF THE DISTRICT OF IDAHO, IN AND FOR THE COUNTY OF LATAH
DON & CHARLOTTE HALVORSON
(Husband and Wife),
Plaintiffs,

) Case No. CV 2008-180

1

)
)
)
VS.
)
)
NORTH LATAH COUNTY HIGHWAY
DISTRICT; BOARD OF COR/IMfSSIONERSFOR )
THE NORTH LATAH COUNTY HIGHWAY
)
)
DISTRICT, ORLAND ARNEBERG, RICHARD
HANSEN, SHERMAN CLYDE, in their individual )
capacities; DAN PAYNE, in his official capacity and )

in his individual capacity,
Defendants.

DEFENDANTS' EX PARTE
APPLICATION OR, ALTERNATIVELY,
MOTION AND BRIEF TO ENLARGE
TIME TO FILE RESPONSIVE
PLEADING TO PLAINTIFFS'
COMPLAINT AND TO RESPOND TO
PLAINTIFFS' DISCOVERY REQUESTS

1
1

Defendants North Latah County Highway District ("NLCHD"), Board of Commissioners
for the North Latah County Highway District, Orland h e b e r g , Richard Hansen, Sheman Clyde,
and Dan Payne (collectively "Defendants"), throu& their attorneys Landeck, Westberg, Judge &
Graham, P.A., by Ronald J. Landeck, hereby make ex parte application and/or move the Court
DEFENDANTS' EX PARTE APPLICATION OR, ALTERNATIVELY, MOTION AND
BRIEF TO ENLARGE TIME TO FILE RESPONSIVE PLEADING TO PLAINTIFFS'
COMPLAINT AND TO RESPOND TO PLAINTIFFS' DISCOVERY QUESTS -- I

olj4 2
J

under Rules 6(b) andor 7(b)(3) I.R.C.P. for an Order granting Defendants an enlargement of
time until May 9, 2008, (i) for filing with this Court a responsive pleading to Plaintiffs'
Complaint and (ii) for answering and/or objecting to Plaintiffs' First Interrogatories (Arneberg),
Plaintiffs' First Request For Admissions (Arneberg), Plaintiffs' First Interrogatories (Payne),
Plaintiffs' First Request for Admissions (Payne), Plaintiffs' First Interrogatories (Hansen),
Plaintiffs' First Request For Admissions (Hansen), and any other discovery requests served or
thereafter served by Plaintiffs on any of the Defendants, or counsel for Defendants from March
12,2008, through April 21,2008.
All Defendants, except Sherman Clyde, were served with a Summons and Complaint in
this matter on March 12,2008. Defendant Arneberg was served with Plaintiffs First Requests
for Admissions (Arneberg) and Plaintiffs First Interrogatories (Arneberg), Defendant Payne was
served with Plaintiffs First Requests for Admissions (Payne) and Plaintiffs First Interrogatories
(Payne), and Defendant Hansen was served with Plaintiffs' First Interrogatories (Hansen),
Plaintiffs' First Request For Admissions (Hansen), each on March 12,2008.
Landeck, Westberg, Judge & Graham, P.A. (the "firm") has represented NLCHD as its
attorney for approximately twenty years. Ronald J. Landeck, a member of the firm, has been and
is the attorney primarily responsible for performing legal services for NLCHD, and is the only
attorney at the finn who is familiar with the facts of this matter. Mr. Landeck was away from h s
office and unable until March 17,2008, to review and consider the Complaint and abovereferenced discovery served on Defendants by Plaintiffs. Mr. Landeck will be out of the office
for medical reasons beginning March 20,2008, and believes he will be able to return to work on
or about April 21,2008.

DEFENDANTS' EX PARTE APPLICATION OR, LTERNATIVELY, MOTION AND
BRIEF TO ENLARGE TIME TO FILE RESPONSIVE PLEADING TO PLAINTIFFS'
COAWLAINTAND TO RESPOND TO PLAINTIFFS' DISCOVERY REQIESTS -- 2
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Defendants and Mr. Landeck desire that Mr. Landeck be primarily responsible for
providing legal services in t h s matter, however, Mr. Landeck will be unable at least until May 9,
2008, to respond in a timely manner on Defendants' behalf to Plaintiffs' Complaint, the abovereferenced discovery, and any other discovery requests served by Plaintiffs on any of the
Defendants or upon counsel for Defendants from March 12,2008 through April 4,2008, unless
time is enlarged as requested herein. No prejudice will result to Plaintiffs as a result of said
enlargement of time as there are no exigent circumstances or preliminary matters pending before
the Court in this case. Good cause exists for the Court to grant Defendants' ex parte application
or Motion to Enlarge Time and Defendants request that their ex parte application or motion be
granted as set forth above. This motion is supported by the Affidavit of Ronald J. Landeck filed
herewith. If the ex parte application is not granted, Defendants request an opportunity to present
oral ar,pment in support of this Motion.
RESPECTFULLY SURMrTTED this 2othday of March, 2008.
LANDECK, WESTBERG, JUDGE & GRAHAM, P.A.

Bv:

DEFENDANTS' EX PARTE APPLICATION OR, ALTERNATIVELY, MOTION AND
BRIEF TO ENLARGE TIME TO FILE RESPONSIVE PLEADING TO PLAINTIFFS'
COMPLAINT AND TO RESPOND TO PLAINTIFFS' DISCOVERY REQUESTS -- 3
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CERTIFICATE OF SERVICE
I hereby certifji that on this 2or"day of March, 2008, I caused a true and correct copy of this

document to be served on the following individual in the manner indicated below:

DON HALVORSON
CHARLOTTE HAI,VORSON
1290 AMERICAN RIDGE ROAD
KENDRICK, IDAHO 83537

[X 1 U.S. Mail
[ ] Federal Express Standard Overnight Mail
[ ] FAX (208) 322-4486
[ 1 Hand Delivery

P

Ronal J. Landeck

DEFENDANTS' EX PARTE APPLICATION OR, ALTERNATWLY, MOTION AND
BRIEF TO ENLARGE TIME TO FILE MSPONSWE PLEADING TO PLAINTIFFS'
COlMPLAINT AND TO RESPOND TO PLAINTIFFS' DISCOVERY REQUESTS -- 4
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATEOF IDAHO, IN AND FOR THE COUNTY OF LATAH

)
)
Plaintiffs,
)
)
vs.
)
)
NORTH LATAH COUNTY HIGHWAY )
DISTRICT; BOARD OF
)
COMMISSIONERS FOR W E NORTH )
LATAH COUNTY HIGHWAY
)
DISTRICT, ORLAND ARNEBERG,
RICHARD HANSEN, SHERMAN
CLYDE, in their individual capacities;
)
DAN PAYNE, in h s official capacity and )
in his individual capacity,
)
DON & CHARLOTTE HALVORSON,

Case No. CV-08-00180
ORDER OF VOLUNTARY
RECUSAL

Defendants. )

The undersigned District Judge recuses himself from presiding over the above
entitled action and requests that the Administrative Judge of the Second Judicial District
appoint another district judge to preside in this matter
DATED this 20th day of March, 2008.

J o b R. Stegner
District Judge
ORDER OF VoLuIVTAlitY REcusAL - 1
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CERTIFICATE OF SERVICE
I do hereby certdy that a full, true,
complete and correct copy of the foregoing
ORDER OF VOLUNTARY RECUSAL was
transmitted by facsimile to:
HON. CARL KERRICK
ADMINISTRATIVE JUDGE
PO BOX 896
LEWISTON, ID 83501
(208)799-3058
DON HALVORSON
CHARLOTTE HALVORSON
1290 AMERICAN RIDGE ROAD
KENDRICK, ID 83537
- hi0
(208 )322-44&

'4

RONALD L.LANDECK
A T T O W Y AT LAW
PO BOX 9344
MOSCOW, ID 83843 .-

Ch)( w d d u
Fi

-

ORDER OF VOLUNTARY RECUSAL

*I&

-2

L

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

DON & CHARLOTTE HALVORSON,
Plaintiffs,
vs.

)
)
)

Case No. CV 08-00180

1
1

ORDER ASSIGNING JUDGE

)
NORTH LATAH COUNTY HIGHWAY )
DISTRICT, et al.,
)
Defendants.
1
It is ORDERED that Judge Carl B. Kerrick, whose chambers are located in
Lewiston, Idaho, is assigned to preside over all further proceedings in the above-entitled
matter .
DATED t h s -21-

day of March, 2008.

Carl B. kersick
Administrative District Judge

ORDER ASSIGNING JUDGE - 1

CERTIFICATE OF SERVICE

I do hereby certify that a full, true, complete
and correct copy of the foregoing
ORDER ASSIGNING JUDGE was mailed to:
Don Halvorson
Charlotte Halvorson
1290 American Ridge Rd
Kendrick, ID 83537
Ronald Landeck
PO Box 9344
Moscow, ID 83843
Clerk of the Court
PO Box 8068
Moscow, ID 83843-8068

ORDER ASSIGNING JUDGE - 2

*
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R O N D J. LANDECK, ISB No, 3001
LANDECK, STB BERG, JUDGE & GRAHAM, P.A.
414 S. Jefferson
P.O. Box 9344
Moscow, ID 83843
(208) 883-1505
FAX (208) 883-4593
Attorneys for Defendants
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IN THE DISTRICT COURT OF TELE SECOND DISTRICT COURT
OF THE DISTRICT OF IDAHO, I
N AND FOR THE COUNTY OF LATAH
DON & ClMEtLOTTE HALVORSON
(Husband and Wife),

PlaintFffs,
VS.

NORTH LATAEl COUNTY HIGHWAY
DISTRICT; BOARD OF COlMMSSIONERS FOR
?3ENORTH LATAH COUNTY HIGHWAY
DISTRICT, ORLAND ARNEBERG, R I W
HANSEN, SHERMAN CLYDE, in their individual
capacities;DAN PAYNE, in his official capacity and
in his individual capacity,
Defendm&.

1
) Case No. CV 2008-180

1

) ORDER GRANTING DEFENDANTS'
) EX PARTE APPLICATION TO
) ENLARGE TIME

1
)
)

1
)
)
)
)

1

)

THIS MATTER having come before this Court pursuant to Defendants' Ex Parte
Application or, Alternatively, Motion And Brief To Enlarge Time To File Responsive Pleading

To Plaintiffs' Complaint And To Respond To Plaintiffs' Discovery Requests filed herein, this

ORDER GRANTING DEFENDANTS' EX PARTE APPLICATION
TO ENLARGE TPME -- 1

"
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Court having reviewed the file in this matter, and good cause appearing for granting Defendants'
ex parb application;

NOW THEREFORE, IT IS HERE3BY OFUIERED that Defendants are hereby granted an
enlargement of time until May 9,2008, (i) for filing with this Court a responsive pleading to
Plaintiffs' Complaint and (ii) for answering and/or objecting to Plaintifi' First Interrogatories

(Ameberg), Plaintiffs' First Request For Admissions (Amebag), Plaintiffs' First Interrogatories

(Payne), Plaintiffs' First Request for Admissions (Payne) and any other discovery requests
served by Plaintiffs on any of the Defendants from March 12,2008, through April 2 1,2008.

IT ZS SO ORDERED this

x S h yo f f arch, 2008.
A

District Judge
CLERK'S CERTIFICATE OF SERVICE
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1hereby certify that on this $\ day of March, 2008, I caused a true and wrrect copy of

this document to be served on the follovving individual in the manner indicated below:

DON HALVORSON
CHARLOTTE HALVORSON
1290 AMENCAN RIDGE ROAD
KENDRICK, IDAHO 83537
RQNAILD 3.Z;APGDECK
LANDECfr;, WESTBERG, JUDGE
& GRAHAM, P.A.
414 S . JEFFERSONP.0.BOX 9344
MOSCOW, ID 83843

] US.Mail
] Federal Express Standard Overnight Mail
[ ] FAX (208) 322-4486
[ 1 Hand Delivery
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I
[ 1 Federal Express Standard Overnight Mail
[ ] FAX (208) 322-4486
[ ] Hand Delivery
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Date: Friday, March 2 1,2008

Fax No.: (208) 799-3058
Fax Sent To: Honorable Carl B. Kerrick

Number of pages (including this cover sheet): 3
Special Instructions or Message: Pursuant to your telephone call this morning, we have
faxed the proposed Order to you which we submitted yesterday along with other
documents which were filed in Halvorsorr v. North Ladah Comty Highway Disfrkf,et al.,
Latah County District Court Case No. CV 2008-180.Thank you.

Fax sent from:

James L. Westberg
Landeck, Westberg, Judge & Graham, P.A.
Fax: (208) 883-4593

Original documents will:
] Follow by regular mail
[
J
Follow by Federal Express
[
[ X ] Not be sent

If you do not receive all of the pages or transmission is not clear, piease contact us at
208-883-1505. Thank you.
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THE SENDER BY TELEPHCBE OF YOUR INADVERTENT RECEIPT. RETURN
THE ORIGINAL FAX MESSAGE TO W E SENDER AT THE ADDRESS ABOVE VIA THE UNITED STATES
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Don Halvorson
1290 American Ridge Road
Kendrick, Idaho, 83537
(208) 289-5602
Plaintiff, Pro se

I N THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, I N AND FOR THE COUNTY OF LATAH

Don & Charlotte Halvorson (Husband and Wife))
Plaintiffs

)

1

VS.

North Latah County Highway District; Board of ) Case No. CV 2008-180
Commissioners for the North Latah County

) PLAINTIFFS' MOTION TO

Highway District, Orland Arneberg, Richard

) RECONSIDER ORDER GRANTING

Hansen, Sherman Clyde, in their Official

) DEFENDANTSr EX PARTE

Capacities, and in their Individual Capacities;

) APPLICATION TO ENLARGE TIME

Dan Payne, in his Official Capacity and in his

)

Individual Capacity

)

Defendants

1

Plaintiffs come before this Court under Rule 1 1(a)(2)(B) and pursuant to the Court's
Order Granting Defendants Ex Parte Application To Enlarge Time, with Plaintiffs' Motion To
Reconsider Order Granting Defendants' Ex Pal-te Application To Enlarge Time, which was
moved under Rules 6(b) and/7 (b)(3) I.R.C.P. I11 said Application, Mr. Landeck states
arbitrarily, "No prejudice will result to Plaintiffs as a result of said enlargement of time as there
PLAINTIFFS' MOTION TO RECONSIDER ORDER
GRANTING DEFENDANTS EXPARTE APPLICATION
TO ENLARGE TIME
1

are no exigent circumstances or preliminary matters pending before the Court in this case." We
disagree and we disagree that Mr. Landeck has shown good cause to grant the Defendants'
request for enlargement of time or the Defendants' request to shorten the time to hear this
request. We state that Mr. Landeck did not try in any way to include us in this matter. We are
per se plaintiffs and understand the Court's and opposing counsel's difficulty in dealing with a
presumed unbalanced situation. However, by using the Ex Parte avenue for the Defendants'
requests he shows intention to exclude us and indifference to good faith. Mr. Landeck denies
there are exigent circumstances. Vi'e agree. This is a civil case, yet what exigent matters warrant
the abdication of the time requirements provided by Idaho Rules of Civil Procedures? Would
such granting be warranted if we arrived long of the statutes of limitations and arbitrarily stated
that Defendants' interests are not prejudiced by our desires? We understand that in complicated
cases enlargement of time may be necessary. The matters of Plaintiffs' First Interrogatories,
Plaintiffs' Requests for Admissions and Complaint are preliminary matters timely filed and
pending under the I.R.C.P. kamework of scheduling. The admissions and interrogatories are to
be dealt with outside of the Courtroom, yet these matters and their completion, as well as the
Complaint, are in the Court's concern. Extension to time of discovery and response may indeed
be necessary if discovery is too large to fit the time, yet is unwarranted for lack of a beginning in
the process. These matters require the attention of the Defendants and their interests are not
prejudiced by the lacking of the presence of their "desired" attorney. Such requests of desire
could be limitless and if granted on those terms alone could extend time periods indefinitely.
Mr. Landeck's stated knowledge of the case is not denied, yet in the matters of interrogatories
and admissions of the Defendants, it is the Defendants' knowledge that is required. Legal advice
could be given by a less "desired" attorney in or out of the firm. This Motion is supported by the
Plaintiffs' Brief In Support Of Motion To Reconsider Order Granting Defendants' Ex Parte
Application To Enlarge Time and Plaintiffs' Affidavit In Support Of Motion To Reconsider
Order Granting Defendants' Ex Parte Application To Enlarge Time. We also request to give oral
argument if a hearing to reconsider is granted.
PLAINTIFFS' -MOTION TO RECONSIDER ORDER
GRANTING DEFENDANTS EXPARTE APPLICATION
2
TO ENLARGE TIME

UBMITTED this 2 e d a y of March, 2008.
SF

Don Halvorson
For Plaintiffs
CERTIFICATE OF SERVICE
I hereby certify that on this *th

day of March, 2008,I caused a true and correct copy of

this document to be served on the following individual in the manner indicated below:

' RONALD J. LANDECK
1

LANDECK, WESTBERG, JUDGE &
GRAHAM, P.A.
4 14 S. Jefferson
P.O. Box 9344
Moscow, ID 83843
SHERMAN CLYDE
2940 Clyde Road
Moscow, ID 83843
CARL B. KERRICK
DISTRICT JUDGE
P.O. Box 896
Lewiston, ID 83501-0896

[x] U.S. Mail
[ ] Federal Express Standard Overnight Mail
[ 1 FAX (208) 883-4593
[ 1 Hand Delivery

[x] U.S. Mail
Federal Express Standard Overnight Mail
FAX
Hand Delivery
U.S. Mail
Federal Express Standard Overnight Mail
FAX

[ ]
[ I
[ ]
[x]
[ ]
[ I

Don Halvorson
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GRANTING DEFENDANTS EXPARTE APPLICATION
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Don Halvorson
1290 American Ridge Road
Kendrick, Idaho, 83537
(208) 289-5602
Plaintiff, Pro se

I N THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, I N AND FOR THE COUNTY OF LATAH

Don & Charlotte Halvorson (Husband and Wife))
Plaintiffs

)
)

VS.

North Latah County Highway District; Board of ) Case No. CV 2008-180
Commissioners for the North Latah County

)

Highway District, Orland Arneberg, Richard

) PLAINTIFFS' BRIEF I N SUPPORT OF

Hansen, Sherman Clyde, in their Official

) PLAINTIFFS' MOTION TO

Capacities, and in their Individual Capacities;

) RECONSIDER ORDER GRANTING

Dan Payne, in his Official Capacity and in his

) DEFENDANTS' EX PARTE

Individual Capacity

) APPLICATION TO ENLARGE TIME

Defendants

)

Plaintiffs come before this Court in support of Plaintiffs' h4otion to Reconsider Order
Granting Defendants Ex Parte Application To Enlarge Time and present the following
arguments:
Reconsideration is requested to examine the following questions:
PLAINTIFFS' BRIEF IN SUPPORT OF MOTION TO RECONSIDER ORDER GRANTING
DEFENDANTS' EX PARTE APPLICATION TO ENLARGE TIME
1
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I. Does the Ex Parte Grant abridge Plaintiffs' interest-Is

harm done by the

Granting of Enlargement?
11. Do Defendants show harm to their interests if Enlargement is not granted?
111. Is claimed harm, if sliown, to Defendants' interests avoidable by the
defendants?
IV. Without "good" or "bad" reason for Enlargement is Ex Parte justified?
A. We acknowledge the necessity of opposing counsel to respond with care to a per se or
unrepresented person (see I.R.P.C. Rule 4.3: DEALING WITH UNREPRESENTED PERSON).
However, under the auspices of the Court Room such difficulties are observed and monitored,
such that errors are minimal if occurring at all. This "Dealing" itself does not warrant the lack of
a hearing. This may warrant care in approaching a per se Plaintiff (stipulation between parties to
enlarge time), but does it exclude other avenues of approach such as a hearing or a written
request. Good faith is a nebulous attribute that is either there or not, predictable only by time and
experience. The Ex Parte system is based on good faith. Without good faith Ex Parte becomes a
license-an

authority to take a privilege at the harm of another. ". . . Wlotice rules are not

jurisdictional, and do not provide grounds for reversal on appeal for a party who has no
substantive defense to motion and who was not prejudiced by inadequate notice." Keeven vs

Estate ofKeeven, 126 Idaho 290, 882 P. 2d 457. A complaint of the Ex Parte system is only
warranted if the per se Plaintiffs can show a harm of enlargement of time.

B. We acknowledge hearings are time consuming especially for the court, and it is not
unusual for the Court to enlarge time to respond for a complicated case, even one Ex Parte
applied for. For a good reason, an enlargement may need to be granted.
C. The status quo is strict compliance of the time limits by both parties. "Purpose of
rules concerning time requirements for filing and service of motions is to provide sufficient
notice of issue to be addressed and relief to be sought so opposing party may adequately prepare
to present its position.. ." Keeven vs Estate of Keeven, 126 i'duho 290, 882 P. 2d 457. Tliis
matter goes both ways.
PLAINTIFFS' BRIEF IN SUPPORT OF MOTION TO RECONSIDER ORDER GRANTING
DEFENDANTS' EX PARTE APPLICATION TO ENLARGE TIME
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D. Under Rule 1l(a)(2)(B) I.R.C.P. a party may bring a Motion for reconsideration of an
Order. We aclcnowledge such a Motion for reconsideration may give opposing (in this case per
se Plaintiff) avenue for argument.
E. Our argument for Reconsideration is contained herewith:
1) Changing the status quo-enlargement

of time could result in harm to the

Plaintiffs. Is there good or bad cause to alter the status quo.
(a) Exigent Circumstances: We agree with Mr. Landeck's affidavit that
there are no exigent circumstances. There are no emergent matters before the Court. There is no
bad reason to break the status quo.
(b) Preliminary Matters: We disagree with Mr. Landeck's affidavit that
there are no preliminary matters before the court. There is a Complaint and there are discovery
requests.

We have had these matters before the Defendants for over two years (see our

Complaint starting at page 18: Q. 8) f.). If there were no preliminary matters before the Court
Mr. Landeck would not be asking for an enlargement. I11 liis motion for enlargement Mr.
Landeclc dismisses preliminary matters and Plaintiffs' harm in a single declaration. "No
prejudice will result to the Plaintiffs as a result of said enlargement of time as there are no
exigent circu~nstancesor preliminary matters pending before the Court in this case." Is this care
or license?

3) These matters which have already been presented to the Defendants are now
presented to them through the auspices of the Court for their response. We believe these
preliminary matters are rightfully and properly before the Court and in compliance with the
I.R.C.P.

4) Plaintiffs' harm is found in the preliminary matters of the discovery requests
(a) The abridgement of our rights, through a Grant to Enlarge Time, to a
non strict compliance by both parties with the time limits of Rules 26 and 36 I.R.C.P. harms or
prejudices our interests by:

PLAINTIFFS' BRIEF IN SUPPORT OF MOTION TO RECONSIDER ORDER GRANTING
DEFENDANTS' EX PARTE APPLICATION TO ENLARGE TIME
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i. defeating our necessary scheduled use of our limited time. (see

Keeven v. The Estate ofKeeven.) We have spent two years trying to develop a resolution of this
matter with Mr. Landeck and the Defendants through the discovery of facts, the evaluation of
these facts, the recording of these facts and evaluations, and a written final decision based on
these facts and evaluations (see our Complaint starting at page 18: Q. 8) f.).
ii. extending the loss-the

right to peacefully enjoy our land

without the continued threat of invasion and occupation of our land justified by the Defendants'
errant claim of "prescriptive right". ". ..All we are holding here is that when the Government
chooses not to condemn land but to bring about a taking by a continual process of physical
events, the owner is not required to resort either to a piecemeal or to premature litigation to
ascertain the just compensation for what is really taken." U S . v. Dickinsorz, 331 U S . 745 (1947).
iii. delaying of justice ( the actlon~issioncreates its o ~ i ninjustice).
"Justice delayed is Justice denied", as a quote states the prejudice to our interests as simply as it
can be stated. The Rights granted by the

st"Amendment of the Federal Constitution are

guaranteed by and extended to required coverage by the States through the 1 4 Amendment.
~ ~
The 14'" Amendment requires Due Process (substantive and procedural). A pre deprivation
hearing is long over due and an enlargement of time extends this injustice. (see Justice Stevens
Concurring opinion in Da~iels11. Williams,474 U S . 32 7 (1986) for what the 14'" Amendment
covers.) These are the nature of our primary complaint (see Complaint starting page 18 Q.)
(b) Indeed ow denial of Due Process began before the actsJomissions we
complain of. The interrogatories, admissions and reply to our Complaint should have been
forthcoming and formulated long ago. A predeprivation hearing is a requirement as stated in our
complaints. "The paradigmatic taking requiring just compensation is a direct government
appropriation or physical invasion of private property." United States V Pewee Coal Co., 341

U S . 114 (1951). (See also Purqellyv. Green Bay Co., 80 U S . (13 Wall) 166, 177-78 (1872).
(c) We have tried to exhaust agency remedies and in amongst other
attempts we have submitted Regulatory Takings Analysis requests and have received no
PLAINTIFFS' BRIEF IN SUPPORT OF MOTION TO RECONSIDER ORDER GRANThTG
DEFENDANTS' EX PARTE APPLICATION TO ENLARGE TIME
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response. (see our Complaint pare 20 Q. 8) f. iv.). Reply would have, whether accepted or
denied as a taking, given us direction that we now still seek in our discovery requests. A verbal
response that our claims are too small to warrant a reply is inadequate. Our questions are not the
difficult inquiries of regulatory takings. They are the hard concrete facts of a property line and
the simple definition of the limits of a right of way. What may have been a simple boundary
dispute is now a very much larger problem. "Conversely, if a government action is found to be
impermissible-for

instance because it fails to meet the "public use" requirement or is so

arbitrary as to violate due process-that

is the end of the inquiry. No amount of compensation

can authorize such action." Lingle v. Chevron US.A. Inc., (04-1163) 544 U S . 528 (2005) 363

F. 3d 846. The size of the "taking" is of no consequence in the fact of whether it has occurred.
(See Loretto v. Teleprompter Manhatten CA TY Cory., 458 U S . 419, 102 S. Ct. 3 I64 (1982).

6) Mr Landeck states in his Affidavit, the Defendants interests will be prejudiced
if enlargement is not granted. He has not shown what or how harm would occur. He states
Defendants are prejudiced by the loss of a "desired" attorney for a sliort time. This is not a
prejudice especially when the matters are only incidental to the attorney.
(a) The loss of a knowledgeable person (Mr. Landeck's claim that he is
the only member of his firm that knows the facts of the case) is not a prejudice-an

injury or

detriment to one's rights.
(b) No one has the right of "coming fresh out of the box" to a lawyer, who
is knowledgeable of the facts of the case. Everyone has a right to a lawyer who may become
knowledgeable of the facts of the case.

7) The harm of the enlargement gives Plaintiffs right to complain of the lack of
notice. Mr. Landeck's medical leave creates no prejudice to Defendants. Mr. Landeck's medical
leave gives no "good cause" to enlargement of time. The need for medical leave is unfortunate,
but the need of a medical leave may be the cover of unfortunate circumstances of ill gotten
privilege not of a harmless error of lack of notice. Medical leave implies the circumstances may

PLAINTIFFS' BRIEF IN SUPPORT OF MOTION TO RECONSIDER ORDER GRANTING
DEFENDANTS' EX PARTE APPLICATION TO ENLARGE TIME
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indeed be exigent-other

forms of completion of the task are either impossible or overbearing.

"License" is simply authorized right not to perform.
(a) The information and response we request in our discovery request of
admissions and interrogatories is from the Defendants not Mr. Landeck's knowledge of their
knowledge. It is a simple matter of a good faith expression of the facts as the Defendants see the
matters, which can be overseen by an attorney from tlie firm.
(b) There are no other clues as to what Mr. Landeck sees as harm to the
Defendants' interests.

8) Further the granting of the enlargement and/or shortening of time on the basis
of desire is not a good idea, notwithstanding medical leaves may imply misfortune and/or ill
fortune. Desire (the Landeck Affidavit-"Defendants

and I (Landeck) desire that 1 (Landeck) be

primarily responsible for providing legal services in this matter.. .") is by its very nature
unlimited and subjective. Desire gives no assurance that care has been given; and may be the
impetus behind the privilege talcen-the

"license". Is Mr. Landeck's primary responsibility even

voided by his temporary absence?

F) Conclusion: We might be now standing here "hat in hand" requesting a review of
these facts, evaluations and final decisions, if it weren't for this very activity of legal
maneuvering to avoid the Due Process, as we come before the Court in our Complaint to justly
determine. We have neither of these (accurate agency record nor final decision) for the very
delay and deny tactics already employed by the Defendants. We have no accurate discovery
record a i d inust start anew. We, as do also the Defendants, have many other things, which
request our time and the opportunity for medical leave is not one of them. Upcoming events in
our lives are as real as the medical leave Mr. Landeck requests enlargement of time for and we
are not paid for the time spent in these legal matters as Mr. Landeck is, nor do we have the
opportunity to have the public (of whom we are a part) pay for our legal work in this matter as
the Defendants do (there are reasons why the Court may believe the per se advocate is
disadvantaged). We have both public and private interests and do not see these matters as a
PLAINTIFFS' BRIEF IN SUPPORT OF MOTION TO RECONSIDER ORDER GRANTING
DEFENDANTS' EX PARTE APPLICATION TO ENLARGE TIME
6

Obkj7
F 1 I

conflict between the two interests, as it would appear the Defendants' do. We do not claim
prejudice as a matter of "desire" or necessity now that we have cows to feed, grandchildren who
need help with their homework, hay to put up, bills to pay, time to be spent in the library to
understand this legal matter, etc. We have undergone fractures and tears and six operations since
the time of and during the events of these matters, as well as having had to discover the bear
essentials a legal professional has by sake of hislher occupation. We've arrived at the door of the
Court in our required time. We've sought our agency remedy in good faith. Further our desire is
not to be here at all and these matters have resulted in a very needless and large loss of our
family's ability to peacefully enjoy our land.
1) To say now that these delays and legal maneuvers are necessary for Justice to
be served is a denial that tliis &the nianner in which Justice has not been served. We understand
the Court's difficulty with need for "care" and extend our appreciation. We are loosing our
patience for "license" and acluiowledge we will continue to try.
2) The response to our Complaint and our discovery requests can be adequately,
and ill the manner of Justice served accomplished without the presence or with the temporary
absence of Mr. Landeck.
(a) The request for admission and the interrogatories we request are based
on the knowledge and information of the Defendants.
(b) The request for admission and the interrogatories u-e request are not
based on the knowledge and information of Mr. Landeck.
(c) Any member of Mr. Landecks' firm can accomplish the oversight of
such requests and interrogatories without prejudice to the Defendants' interests in this matter.
(d) We are and have been available and willing to extend ourselves to the
process of discovery. Our phone number is at the top of this document.
(e) Written letters and documents are slow and time consuming but they
are non confrontational and easily documented.

PLAINTIFFS' BRIEF IN SUPPORT OF MOTION TO RECONSIDER ORDER GRANTING
DEFENDANTS' EX PARTE APPLICATION TO ENLARGE TIME
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RESPECTFULLY SUBMITTED, Don and Charlotte Halvorson, Plaintiffs.
The above statements are true and correct to the best of our knowledge and belief.
Dated this 2 y d a y of March, 2008.
Don Halvorson
CERTIFICATE OF SERVICE
I hereby certify that on this B

h day of March, 2008,I caused a true and correct copy of

this document to be served on the following individual in the manner indicated below:
- -

RONALD J. LANDECK
LANDECK, WESTBERG, JUDGE &
GRAHAM, P.A.
414 S. Jefferson
P.O. Box 9344
Moscow. ID 83843
SHERMAN CLYDE
2940 Clyde Road
Moscow, ID 83843
CARL B. KERRICK
DISTRICT JUDGE
P.O. Box 896
Lewiston, ID 83501-0896

[x]
[ ]
[ ]
[ ]

U.S. Mail
Federal Express Standard Overnight Mail
FAX (208) 883-4593
Hand Delivery

[x] U.S. Mail
[ ] Federal Express Standard Overnight Mail
1 1 FAX
[ ] Hand Delivery
[x] U.S. Mail
[ ] Federal Express Standard Overnight Mail
[ 1 FAX
[ ] H a d Delivery

Don Hal\iorson
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Don Halvorson
1290 American Ridge Road
Kendrick, Idaho, 83537
(208) 289-5602
Plaintiff, Pro se

I N THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, I N AND FOR THE COUNTY OF U T A H

Don 81 Charlotte Halvorson (Husband and Wife))
Plaintiffs
vs.

Case No. CV 2008-180

)

PLAINTIFFS' AFFIDAVIT I N

)

SUPPORT OF PLAINTIFFS' MOTION

North Latah County Highway District; Board of )

TO RECONSIDER ORDER GRANTING

Commissioners for the North Latah County

)

DEFENDANTS' EX PARTE

Highway District, Orland Arneberg, Richard

)

APPLICATION TO ENLARGE TIME

Hansen, Sherman Clyde, in their Official

)

Capacities, and in their Individual Capacities;

)

Dan Payne, in his OfTicial Capacity and in his

)

Individual Capacity

1

Defendants

1

STATE OF IDAHO )
)ss.
County of Latah

)

Don and Charlotte Halvorson depose and say:

I ) We are the plaintiffs named in the above case.
PLAINTIFFS' AFFIDAVIT IN SUPPORT OF PLAINTIFFS'MOTION TO RECONSIDER
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2) Our interests have been prejudiced by the Order Granting Defendants' Ex Parte
Application to Enlarge Time by delaying the service of justice. This delay in justice is an
injustice. We have sought the information now requested for over two years now without written
reply. Going forward our time is not well spent waiting on which way the Defendants may turn.
Without some narrowing of the issues at stake, multitudes of possibilities must be researched in
an unnecessary expenditure of our time. We are inhibited as to being able to adequately prepare
and present our interests and position.
3) Our interests have been prejudiced by the Order Granting Defendants' Ex Parte
Application to Enlarge Time by defeating our necessary scheduled use of limited time..
4) Our interests have been prejudiced by the Order Granting Defeiidants' Ex Parte
Application to Enlarge Time as the time has been already long under which we have been
without the peaceful enjoyment of our land and the enlargement of time enlarges that loss as
well.
5) Our interests have been prejudiced by the Defendants' use of the Ex Parte avenue to
obtain Order Granting Defendants Ex Parte Application To Enlarge Time. This avenue or
procedure has created an unnecessary exigent circumstance. We have been excluded from a
important decision and this inay be unnecessary

6) We believe that there are preliminary matters pending before the Court which a timely
response:
(a) Our Complaint:
(b) Matters which the Court has authority to direct and insure timely response.
These matters have been submitted to the Defendants properly under the 1.R.C.P:

(1) Plaintiffs' First Interrogatories (Arneberg);
(2) Plaintiffs' First Interrogatories (Hansen);
(3) Plaintiffs' First Interrogatories (Clyde);
(4) Plaintiffs' First Interrogatories (Payne);
(5) Plaintiffs' First Request For Admission (Arneberg);
PLAINTIFFS' AFFIDAVIT IN SUPPORT OF PLAINTIFFS'MOTION TO RECONSIDER
GRANTING DEFENDANTS' EX PARTE APPLICATION TO ENLARGE TIME
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(6) Plaintiffs' First Request For Admission (Hansen);
(7) Plaintiffs' First Request For Admission (Clyde);
(8) Plaintiffs' First Request For Admission (Payne).
7) We have requested this information (interrogatories and admissions) before, as our
Complaint alleges ( see Complaint Q. 8) f. in general starting on page 18: specifically Q. 8) f. vi.
On page 20 .. . "Idaho Regulatory Takings Analysis" requests among others).
The above statements are true to the best of our-knowledge.
"
Dated this

0~3,CL

dg day of March, 2008.
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I hereby certify that on t h i ? ~ t ~ a l h $ ' & ~ ~ a r2008'1
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Don Halvorson
1290 American Ridge Road
Kendrick, Idaho, 83537
(208) 289-5602
Plaintiff, Pro se

I N THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, I N AND FOR THE COUNTY OF LATAH

Don & Charlotte Halvorson (Husband and Wife))

1
1

Plaintiffs
VS.

North Latah County Highway District; Board of)
Commissioners for the North Latah County

)

Case No. CV 2008-180

Highway District, Orland Arneberg, Richard

)

PLAINTIFFS' MOTION FOR

Hansen, Sherman Clyde, in their Official

)

DECLARATORY JUDGMENT UNDER

Capacities, and in their Individual Capacities;

)

I.C. fj 67-8003 (3)

Dan Payne, in his Official Capacity and in his

)

Individual Capacity

1
1

Defendants
Under I.R.C.P. Rule 57, I.C. fj 10-1201, I.C.

3 10-1202, I.C.

fj 67-8003 (3), and amongst

others, Plaintiffs come before this Court seeking resolution to a controversy arising
under above Case CV 2008-180. I n the Plaintiffs' search for avenues of resolution to
the stated matters of the Complaint, Plaintiffs submitted to the Defendants "Request
PLAINTIFFS' MOTION FOR DECLAR4TORY
JUDGlMENT UNDER I.C. 67-8003 (3)
I

For Regulatory Taking Analysis" under the standard form recommended by the Office of
Attorney General State of Idaho. I n total five different forms were filed, one on
8/27/07, three on 8/28/07, and one on 10/16/07 (see Exhibit #8). Plaintiffs received
no reply on any of the five Requests. The same general theme underlies all five
Requests, a general disagreement on the limits of the right of way/highway, Camps
Canyon Road, as it travels through SENE Section 15 T39N R3WBM and Plaintiffs claim
that the North Latah County Highway District (the NLCHD) is operating outside of its
authorized right of way. Plaintiffs believe that both the physical widening of the road
and the NLCHD claim of 25 feet from the centerline of Camps Canyon Road are
unconstitutional. Secondary to the alteration of Camps Canyon Road in 1996, Plaintiffs
believe the NLCHD has a Common Law Dedication, rather than a fifty-foot prescriptive
right of way. Even in the case that a prescriptive right of way still exists, Plaintiffs
believe that a claim of fifty feet in width is unfounded. Further expansion of the right of
way would be unconstitutional without the civil procedures of eminent
domain/condemnation. I n either case, prescriptive or Common Law Dedication, the
northeast edge of the roadbed and its supporting structures defined the limit of the
right of way to the northeast after the 1996 alteration. Beyond that point to the
northeast the Plaintiffsr property is unencumbered by any easementiright of way.
Request 5) deals with the "Taking" of the Plaintiffsr land to the northeast of the 1996
alteration limit in the widening of Camps Canyon Road in 2005 and 2006. Requests 2)
and 3) relate to the damages to the Plaintiffs fence as the 2005 and 2006 widening
encroached on the fence. Request 3) also notes further damage and "taking" with the
alteration in the road runoff drainage. Request 1) states fence damage not secondary
to the widening of the road. However, Defendants claim that "prescriptive right" (their
dominion over Plaintiffsr fence) justifies their acts/omissions of damage to the fence, in
Request 1). Request 4) deals with the issuance and non revocation of a driveway
PLAINTIFFS' MOTION FOR DECLARATORY
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access permit which Defendants stated it was within their "prescriptive right to issue
the permit, even though the Plaintiffs informed the Defendants that the act would be
trespassing. Plaintiffs contend that the Defendants conversion of the easement to
NLCHD ownership was a taking. The old prescriptive right of way may still exist on the
southeast side of Camps Canyon Road as that was where the road was situated before
the 1996 alteration. Still even under a prescriptive right of way property lines remain in
effect. Plaintiffs state that any claim of prescription or any other claim of
easementlright of way northeast of the roadbed and its supporting structures after the
1996 alteration is a "taking". Notwithstanding the fact that the Plaintiffs deny a
prescriptive right exists on the northeast side of the road, the Plaintiffs state that the
fence damage is prohibited by law and that even in the event a prescriptive right of way
exists and encroachment on the right of way occurs by the fence, there are proper
procedures for removal of the fence and outright destruction is not permitted.
A. Each separate Request for Taking Analysis is identified as follows:
1) INCIDENT OF PUSHING THE TREE THROUGH THE FENCE: submitted
8/28/07. Damage to the fence was claimed to be justified by the Defendants
"prescriptive right". Our opinion is that the damage to the fence is not justified by the
Defendants' "prescriptive right". This incident was not carried out during the widening
of the road. However, this illegal action (I.C. fj 18-7012, I.C. fj 18-7008, I.C. fj 187001) was justified by the Defendants on the basis of claiming prescription.
2) BURYING THE FENCE WIRES DURING THE 2006 ROAD BED
WIDENING: submitted 8/28/07.
3) INCIDENT OF THE ROLLER BEING PUSHED INTO THE FENCE:

submitted 8/28/07.
4) WAGNER DRIVEWAY ACCESS PREMIT AND TRESPASS: submitted

8/27/07. The taking occurred when the NLCHD issued and refused to revoke a permit
PLAINTIFFS' MOTION FOR DECLARATORY
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for a driveway access and the physical invasion and occupation of Plaintiffsf land by the
neighbor. The taking is temporary in nature, running from the issuance of the permit,
until its revocation (Plaintiffs have not been notified of any revocation of the permit).
Thus the temporary time of occupation continues and accrues. Both physical damages
and temporal damages are claimed by Plaintiffs. This taking was not for a public use
and was trespassory and therefore unconstitutional.
5) 2005-2006 WIDENING OF CAMPS CANYON ROAD: submitted
10/16/07. The taking is the actual physical invasion and occupation of the buffer,
4.5X50 feet, (the open area between the road bed and its supporting edges and ditches
and our fence) left by us when we reconstructed the fence in 1997. The buffer was left
by us to mitigate the potential damages to the fence by the maintenance of the road
(i.e. snow removal). We claim we are the rightful owners of this buffer and the buffer
is unencumbered by any known easementiright of way.
B. Pursuant to I.C.

5 67-8003 (3)

Plaintiffs' request judicial determination of the

validity of the governmental action (North Latah County Highway District) involved in
these Requests. We believe these to be takings. Further we believe these takings not
to be merely compensable as number 4 was not for a public use and all five were done
arbitrarily, without the required Due Process (see Lingle v. Chevron, U.S.A., 544 U.S.
528 (2005)).
C. Under I.C. fj 67-8003 (3) "A government action is voidable if a written taking
analysis is not prepared after a request has been made pursuant to this chapter."
Under what circumstances would the voiding of government action be allowed? Would
widening of a road be voidable?
D. Suit seeking to invalidate governmental action and/or for noncompliance of
I.C. fj 67-8003 (2) has been plead in the alternative (see Complaint page 20 Q. 8) f.

PLAINTIFFS' MOTION FOR DECLARATORY
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vi.). Inverse condemnation does not justify the arbitrary and non public use
constitutional violations, in Plaintiffs' opinion.
E. Plaintiffs believe that the trespass onto their land will result in irreparable

harm to them, in that if left unrestrained the trespass will result in their right to exclude
others, and will result in the imposition of a servient easement in favor of the
Defendants and others across their land and over their land and thereby posing a threat
to the Plaintiffs' good and marketable title to their property.
F. Further the Plaintiffs state that the potential damages that could proximately
result from the NLCHD continued trespass and nuisance would be extremely difficult to
assess accurately.
G. Further the Plaintiffs state that the continuing trespassory conduct and
indifference to private property lines and private property will require the Plaintiffs to
bring a multiplicity of actions to protect their property interests, thereby rendering the
Plaintiffs' remedy at law inadequate.
H. Plaintiffs' Motion For Declaratory Judgment Under I.C. tj 67-8003 (3) is
supported by Plaintiffs' Brief I n Support Of Plaintiffs' Motion For Declaratory Judgment
Under I.C. tj 67-8003 (3), Complaint (averred to under oath), and by Exhibits #I, #2,

#3, #4, #5, #6, #7, #8, and #9.
I.I f the processing of this action involves the determination of issueis of fact,

and such issue/s may be tried and determined under the present Case No. 2008-180 or
under another and separate action, plaintiffs request that they be able to submit
additional written brief and/or oral argument and present witnesses and cross examine
witnesses and present evidence, including but not limited to the following:
(1) Deed and description recorded by Latah County Recorder instrument
#424411;

(2) Surveys performed by Rimrock Consultants;
PLAINTIFFS' MOTION FOR DECLPLRATORY
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(3) Aerial photos submitted by Commissioners 3/21/07 as evidence for no
movement in Camps Canyon Road and Plaintiffs' analysis which shows movement;
(4) Affidavits of persons knowledgeable of the changes to Camps Canyon

Road, in particular Ed Swanson who gave permission for the changes of Camps Canyon
Road in 1996;
(5) Pertinent historical evidence, including but not limited to the 1996

Agreement and the 1996 Alteration, and the 34-1- acre parcel (see Complaint pages 3-7
Day of April, 2008.
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RESPECTFULLY SUBMITFED,
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Don Halvorson
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Kendrick, Idaho, 83537
(208) 289-5602
Plaintiff, Pro se

I N THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, I N AND FOR THE COUNTY OF LATAH

Don & Charlotte Halvorson (Husband and Wife))

1
1

Plaintiffs
VS.

North Latah County Highway District; Board of)
Commissioners for the North Latah County

)

Case No. CV 2008-180

Highway District, Orland Arneberg, Richard

)

PLAINTIFFSr BRIEF I N SUPPORT OF

Hansen, Sherman Clyde, in their Official

)

PLAINTIFFSrMOTION FOR

Capacities, and in their Individual Capacities;

)

DECLARATORY JUDGMENT UNDER

Dan Payne, in his Official Capacity and in his

)

I.C.

Individual Capacity

1
1

Defendants

67-8003 (3)

Plaintiffs' request for a declaratory judgment is brought before the Court under I.R.C.P. Rule 57,
I.C. $ 10-1201, I.C. tj 10-1202, I.C.

67-8003 (3), and amongst others. Plaintiffs also come

before this Court seeking resolution to a controversy arising under above Case CV 2008-1 SO and
in compliance to I.C. 5 67- 8003 (3). In the Plaintiffs' search for avenues of resolution to the
PLAINTIFFS' BRIEF IS SUPPORT OF PLAINTIFFS'
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stated matters of the Complaint, Plaintiffs submitted to the Defendants Requests for "Regulatory
Taking Analysis". These requests were never addressed or replied to by the NLCHD. (see
Complaint pp.20-21 Q. 8)f. vi.). Plaintiffs now request Court's Declaratory Judgment on these
"Takings" and offer this Plaintiffs' Brief In Support Of Plaintiffs' Motion For Declaratory
Judgment Under I.C. $ 67-8003 (3), Complaint (averred under oath), and Exhibits # 1, #2, #3, #4,
# 5 , #6, #7, #8, and #9 in support of Plaintiffs' Motion for Declaratory Judgment Under I.C. 678003 (3). Plaintiffs state that their claim to their property interests in these Requests for
Regulatory Taking Analysis is not frivolous; and, although these matters may be a matter of
dispute, Plaintiffs have colorable claim to these lands and have a constitutioilally protected
property interest in the claim. The Plaintiffs' claims are sufficient to warrant reply in these
Requests. The Defendants' acts/omission in these matters are as a legal and practical matter, an
interference with the Plaintiffs' claimed property rights (see McCulloch v. Glasgow, 620 F.2d 47

(T'~ Cir. 1980) (plaintiff was entitled to Due Process before road was built over land of disputed
ownership).
Under I.C.

5 67-8003 (2) a real property owner may file a request for an analysis of an

administrative action not more than 28 days after a final decision concerning the matter at issue
has been made. The intent of this statute appears to be the delay in time of filing and not a
premature filing. This matter is brought up now, as it has been this matter of the final decision
that has become the greater difficulty in the resolution of the original problem. Plaintiffs are not
here to prove the system does not work; rather Plaintiffs are here seeking a solution. As to what
the Defendants' motivations are is not the issue of this Motion. It is a matter to be taken up at a
later time. Plaintiffs asked the NLCHD to provide a final decision (see Exhibit # 2 p. 20). The
Defendants denied the Plaintiffs the opportunity to talk with the NLCHD counsel, but Plaintiffs
were assured that the NLCHD would have a decision if the Plaintiffs would submit a proposal
for settlement and that a final decision would be forthcoming by 9/12/07. On 9/12/07 NLCHD
counsel returned fi-om vacation and the picture changed some (see minutes of 9/12/07 meeting,
Exhibit # 2 p. 5-8). Plaintiffs were informed that they could have their questions answered if
PLAINTIFFS' BRIEF IS SUPPORT OF PLAINTIFFS'
MOTION FOR DECLARATORY JUDGMENT UNDER I.C. 5 67-8003 (3)
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they would file a petition for validation and a $750 fee (this is also not the issue of this Motion
and may be dealt with at a later time). In effect the counsel has agreed that there have been no
hearings (Due Process) heretofore. However this is still not the intent of this Motion. The
matter of a final decision is a matter of regulatory rulings and "ripeness". Here the Plaintiffs
state that when the physical invasion and physical occupation took place the matter was "ripe".
Plaintiffs bring forth this motion

various rules and statutes, where ripeness is not an issue.

However Plaintiffs also state that their exhaustion of agency remedies was complete when the
Commissioners and counsel told Plaintiffs to get a lawyer this was a final decision also (see
Exhibit # 2 p. 8).
I. History of dispute-changes

in location, width, and nature of Camps Canyon Road

11. Limits of the right of way/ highway, Camps Canyon Road--location.
111. Width of Carnps Canyon Road
IV. Post 1996 Alteration and New Limits of Camps Canyon Road
V. The 1996 Alteration Changes the Nature of the Right of Way-Common

Law

Dedication
VI. Special Case--Change in Use
VII. Constitutional Issues

I. A short history of the dispute must include information of the 1996 agreement, the
1996 alteration, and the purchase of the 3+/- acre parcel in 191 1 for what was an access to
Camps Canyon Road (see Conlplaint pp.3-7). The purchase deed description not only identified
the location of the pertinent part of Camps Canyon road, but it also identified Canlps Canyon
Road as a public and county road. The centerline of this road fornied the northeast boundary of
the parcel (see Warranty Deed, Exhibit #1, Page 1).
Camps Canyon Road was always a narrow, steep, winding, little maintained and little
used road, until the early 1990s when two new houses were built in the canyon. This increased
usage demand led the NLCHD to ask the then owner of SENE section 15 T39N R3 WBM for
PLAINTIFFS' BRIEF IS SUPPORT OF PLAINTIFFS'
MOTION FOR DECLXMTORY JUDGblENT LWTDER I.C.
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permission (the 1996 agreement) to alter the road (see Complaint pp.3-5). The majority of this
alteration of Camps Canyon Road (the 1996 alteration) took place along the boundary of the 3+/acre parcel and the 1996 alteration created the basis for the Complaint and for the Requests for
Regulatory Takings Analysis. Plaintiffs believe the 1996 alteration changed the 1) the location,
2) the width, and with the concomitant 1996 agreement 3) the nature (type) of the right of way
from a narrow prescriptive right of way to a Common Law Dedication. A later added historical
event will be discussed which ultin~atelychanged the 4) use of the right of way also.
11. Location of the pertinent part of Camps Canyon Road:
A. 39 AM JUR2D, HIGHWAYS,
STREETS,
AND BRIDGES
$56 "Presumptions and
evidence of location. The court will assume that a highway is presently located as it was
originally located, and that the centerline of the improved portion of the highway had always
been and is the centerline of the right-of-way of the highway, in the absence ofany evidence that
the centerline was changed in connection with the i~~zprovements
andpavement made from time
to time.

"

(emphasis added). The presumption is rebutted by the 1996 alteration.

B. Evidence of the movement andlor changes in the right of way has been
supplied to the Defendants on numerous occasions. (See minutes of Regular Meetings of
NLCHD 4/12/06, Exhibit #2 p. 1; 3/21/07, Exhibit #2 pp. 2-3; 9/12/07, Exhibit #2 pp. 6-8, as
well as Letter submitted 3/8/07 by Plaintiffs to Defendants, Exhibit #3, and at informal meetings)
(Evidence supplied to the Defendants of alterations include but is not limited to ( I ) survey by
Rimrock Consultants, (2) deed description (see Exhibit # 3 pp. 2-3), (3) aerial photos and
analysis (see Exhibit #2 pp 2-3 and Exhibit # 2 pp. 5-6) (4) statements of previous owner of
SENE. Statements by NLCHD foreman, Dan Payne that the only way that Camps Canyon Road
has been changed or can be changed is to the north (see Exhibit # 5 p. 2), and by NLCHD
Counsel Ron Landeck that the NLCHD doesn't just build roads without consulting landowners
(Exhibit # 2 p. 3) show both movement of and permission granted for an alteration-two
important factors that a prescriptive right of way no longer exists. The only evidence the
Defendants provided to substantiate their position that Camps Canyon Road has never moved
PLAINTIFFS' BRIEF IS SUPPORT OF PLAINTIFFS'
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were two aerial photos (see Exhibit # 2 pp 2-3). These pl~otoswere presented without
documentation the photos were orthogonally rectified and were presented without any rational
approach of analysis. These photos were not presented to the Plaintiffs before the scheduled
3/21/07 meeting and after the Plaintiffs received copies of the photos and the Plaintiffs analyzed
them, the Plaintiffs requested time to present their findings to the NLCHD that the photos
actually revealed movement of Camps Canyon Road. The Defendants refused to hear the
Plaintiffs' analysis (see Exhibit #2 pp. 5-6).
111. Width of the old prescriptive right of way of Camps Canyon Road.
A. 39 AM JUR2 ~HIGHWAYS,
,
STREETS,AND BRIDGES,$63 Prescriptive ways;
"As a general proposition, the width of a highway established solely by prescriptioil or user is
determined by the extent of such user, and the width of the road as used at the end of the period
of prescription fixed by the statute of limitations is the established width of the highway in such
cases, at least where that width has been used throughout the prescriptive period."
B. I.C. 540-23 12 provides a statutory width for Idaho highways of 50 feet,
however, it intelltionally leaves room for the variance of prescriptive ways, I.C. 540-23 12
"WIDTH OF HIGHWAYS. All highways, except bridges and those located within cities, shall
be not less than fifty (50) feet wide, except those of a lesser width presently existing.. ." No
demands are put upon the specified width of a prescriptive highway in Idaho. The annotation of
I.C. 5 40-23 12 reads, "Width of highivays established by prescription or public use had to be
determined from a consideration of circumstailces peculiar to each case, and was presumed to be
50 feet,. . ." iweservey v Gullford, I 4 Idaho 133, 93 P. 780 (1908). (Note also that I.C. 5 40-605
also calls out for a fifty foot width when laying out of new roads, but still does not demand the
width be mandated. It too leaves room for rights of way/highways of lesser width.) A later case,
which sites Meservey, distiiiguishes that case from l\4esetvey's demands for fifty foot width
presumtion. This later case observes the statute's exceptions for a lesser width. "The Forest
Development Road Agreement contemplates 'A strip of land 50 feet in width (25 feet on each
side of the existing road centerline). . .'; the County's complaint seeks such 50 foot wide
PLAINTIFFS' BRIEF IS SUPPORT OF PLAINTIFFS'
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easement . How can a road that has been six to seven feet wide &om its centerline for decades
become a relative behemoth; a 50 foot wide highway? In Meservey v. Gulliford , 14 Idaho 133
[93 P. 7801 (1908) the court upheld a 50 foot width granted by the trial court under I.C. 40-202
(then R.S. 85 1). A distinguishing fact present in that case was that there was evidence in
Meservey that the road was on the section line, and was twenty-five feet wide on each side of the
section. This Court is of the opinion Meservey is so distinguishable from the case at bar. In this
case the 'actual possession' or usual width in the 'neighborhood' doctrines would apply. See
Meservey, supra, at 148 [93 p 79.51. I. C. 40-701 provides:
'All highways , except alleys and bridges and streets located within townsites, must be
not less than fifty feet (50') wide, except those now existing oflessel- width, and may be as wide
as required for proper construction and/or maintenance in the discretion of the public authority in
charge of such construction and/or maintenance.' ( Emphasis added [emphasis by the Court]).
'Applicable to a I.C. 40-202 road is the exception in I.C. 40-701,
' . . .except those now existing of a lesser width,. . . ' A 20 foot wide right of way would be more
appropriate for such a forest area road." French v. Sorenson, 751 P 2d 98 (Idaho 1988) at 103.
C. The width of Camps Canyon Road has never been shown to be other than
what it was before its 1996 alteration, and its usage, including supporting structures, was very
narrow and never extended beyond the excavated trees or the old line fence (emphasis
added)(see Complaint p.4, 8) & 9)).
D. 39 Ah4 JUR2D, HIGHWAYS,
STREETS,
AND BRIDGES,
$64, " Fences, walls, or
other rno~lumentsas boundaries; Fences, walls, or other monuments erected by the adjoining
owners along the sides of a highway created by prescription are fi-equently regarded as
determining its boundaries; in some instances the courts pointing out that the owners had
recognized and accepted the fence, wall, or other monument as marking the boundary."
E. "For nearly a century it has been the law of this state that evidence of a long
established fence creates two presumptions. First, when a fence line has been erected, and then
coterminous landowners have treated that fence line as fixing the boundary between their
PLAINTIFFS' BRIEF IS SUPPORT OF PLAINTIFFS'
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properties "for such a length of time that neither ought to be allowed to deny the correctness of
its location" the law presumes an agreement fixing that fence line as the boundary. Johnson, 131
Idaho at 523, 960 P.2d at 744 (citing Edgeller v. Johnston, 74 Idaho 359, 365,262 P.2d 1006,
1010 (1953»; see also Cox, 137 Idaho at 494-95,50 P.3d at 989-90; Cameron, 130 Idaho at 901,
950 P.2d at 1240; Wells v. Williamson, 118 Idaho 37, 41, 794 P.2d 626, 630 (1990); Beneficial
Life Ins. Co. v. Wakamatsu, 75 Idaho232, 241, 270 P.2d 830,835 (1954); Woll v. Costella, 59
Idaho 569,577,85 P.2d 679, 682 (1938); O'Malley v. Jones, 46 Idaho 137, 141,266 P. 797,798
(1928); Bayhouse v. Urquides, 17 Idaho 286, 298-98 105 P. 1066,1068-70 (1909). Second,
coupled with the long existence and recognition of a fence as a boundary, 'the want of any
evidence as to the manner or circumstances of its original location, the law presumes that it was
originally located as a boundary by agreement because of uncertainty or dispute as to the true
line.' Beneficial Life Ins. Co., 75 Idaho at 241,270 P.2d at 835." Luce v. Marble 1421daho 264,
127 P.3d 167 (2005)
F. 39 AM JUR 2D, HIGHWAYS, STREETS, AND BRIDGES, §63, Prescriptive ways
" ... The width of a highway acquired by prescription or user is not necessarily the same as that of
a formally established highway. It is sometimes provided by statute that highways acquired by
user shall be made a certain width. However, it has been held that if a statute were construed to
provide that any road dedicated by adverse public use was dedicated to a specified width
regardless of the width of actual usage, the statute would be unconstitutional. Such a statute
raises only a rebuttable presumption and, where the presumption is rebutted, the roadway is
restricted to that area actually appropriated and used for road purposes." A fifty-foot prescriptive
way in the present case is rebutted by its simple objective measurement of the road base and its
supporting structures. Today, after the 1996 alteration and the 2005 and the 2006 widening the
measured width, including supporting structures, is not even Yz of the 50-foot claimed width.
"The width requirement of the statute should not be applied in this case because the highway was
established by means of prescriptive use. Where a highway is established by prescription, the
statutory width does not apply. See Mulch v. Nagle, 51 Cal. App 559,197 P. 421 (1921); State
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v. Portmann, 149 Mont. 91,423 P.2d 56 (1967)." State Ex Rel. Baxter v. Egolf7.57 P.2d 371
(N.M C. ,4pp 1988).

G. The concept of supporting structures makes a necessary inclusion in many objective
measurements. 39 AM JUR2D, HIGHWAYS,
STREETS,AND BRIDGES,
$63, Prescriptive ways
". ..While there are cases which appear to recognize that a highway acquired by prescription or

user does not extend beyond the beaten or traveled path, it is more generally held that the public
easement is not necessarily confined strictly to the actual beaten path or traveled track in every
illstance, but such right extends to such width as is reasonably necessary for public travel. The
easement for a street includes such use of the land at or beneath the surface as will make the
easement effective, and in determining the width or extent of an easement by prescription, a
similar concept of use must be employed." Still in the matters as to what supports the roadway,
the determinants are necessarily limited by reasonability. Just as it cannot be said that the State
of Idaho is within the right of way of Camps Canyon Road by necessity of support of Camps
Canyon Road, it can also be said that an entire naturally occurring slope provides support for
Camps Canyon Road but the slope does not then become part of the right of way of Camps
Canyon Road by necessity of support. The actual edge of the supporting structure rests much
closer to the exact edge of the graveled slope of the road base itself and its abutting ditches if
present. Any further would extend the limits into the uncharted or unlimited grounds of
unreasonableness. "As a general rule, the extent of an easement by prescription is fixed by the
use tlxough which it was created, and no use can be justified under a prescriptive easement
unless it can be fairly regarded as within the range of privileges asserted by the adverse user and
acquiesced in by the owner of the servient tenement. 5 Restatement of Property 2992, $ 477
(1944); Walter v. Martinson, Ore. 41 1,255 P. 2d 21 (1976). " Keidel 5/. Xask, 290 N. TK 2d 255

Further, the terrain over which a highway travels is not consistent (this is
especially true in Latah County, Idaho). Requiring 25 feet of support on both sides of the road in
flat land makes little sense in the meaning of "necessary for public travel", as does the
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inadequacy of 25 feet from the center of the road when the need for more slope in steep terrain
demands more. The demand for a right of waylhighway acquired by user for a fifty-foot width
(25 feet from centerline) would necessarily require a consistent application regardless of the
terrain, if it were even constitutional.
Defendants' claims of encroachment and simultaneous claim of prescription of a
25 foot from centerline width (see Exhibit # 2 pp. 2-3 and Exhibit # 2 pp. 6-7) by Plaintiffs'
present fence (reconstructed in 1997 after the 1996 alteration buried the old line fence; see
Complaint pp.3-4 5), C. 6), 8), 9), 11), and 12)) and references to I.C. $ 40-23 19 (unrecorded)
shows a somewhat disjointed approacll to the issues and statutes which were long ago resolved
(see h4eservey v. Gulliford, 13 Idaho 133, 93 P. 780 (1908) (interpretation of the statutes dealing
with obstruction and encroachment to highways which are formally laid out, does not apply to
right of waydhighways acquired by prescription, without any formal survey and/or recording by
the highway district.) T l ~ eclaim by the Defendants that the reconstructed fence, unless the fence
was actually placed in the roadbed itself, is encroaching is unfounded. Furthermore I.C. $ 4023 19 calls for notice to be given if encroachment is alleged. Pushing trees through the fence or
covering the wires with gravel is not proper notice. If proper notice were given, that notice
would have been a legal reason to settle the issues. I$Jithout the notice the acts are illegal (I.C. $
18-7001, I.C. $ 18-7008, I.C. $ 18-7012, amongst others), and unco~lstitutional(although without
the act of "taking", the incidents may not rise to the level of the protection of the 13"'
Amendment). The mention of I.C. $40-23 19 by the NLCHD or the threat of encroachment by
the Defendants carries a substantial fine of $l50/day, an intimidating fact, which w-ould leave
many abutting landowners walking away "to leave well enough alone" without ever checking
into the legality of the claim. The cost of the legal battle insures the Defendants against any
reb~~ttal.
An einpty complaint box does not mean there are no complaints.
H. I.C. $40-109(5) '"Highways' mean roads, streets, alleys and bridges laid out
or established for the public or dedicated or abandoned to the public. Highways shall include
necessary culverts, sluices, drains, ditches, waterways, embankments, retaining walls? bridges,
PLAINTIFFS' BRIEF IS SUPPORT OF PLAINTIFFS'
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tunnels, grade separation structures, roadside improvements, adjacent lands or interests lawfully
acquired, pedestrian facilities, and any other structures, works or fixtures incidental to the

preservation or improvement of the highways.. ." Emphasis is added and this emphasized part
shows that "Taking" is also an apparent concern of the Idaho State Legislature. The Defendants
"prescriptive right" has not given them sovereignty over the State of Idaho as "such right extends
to such width as is reasonably necessary for public travel."
I. Further it is important to include the concept of maintenance and its potential
for increasing the width of a right of way. I.C. 540-1 14 (3) '"Maintenance' means to preserve
from failure or decline, or repair, refurbish, repaint or otherwise keep an existing highway or
structure in a suitable state for use. There is no reference at all to widening, straightening,
altering, or changing in anyway, in fact the implication of mainte~~ance
is to preserve the present
condition and not allow it to change. The intention of keeping the physical extensions of a right
of way distinguishable from the required activities of repair and refurbishment is apparent and
consistent (compare to I.C.5 40-605). If a repair or inlprovement of a right of way becomes
necessary, and an abutting landowner gives the NLCHD the permission to make repairs, the
landowner does not waive hislher constitutional rights of land ownership by being cooperative.

A general concept of any easement is the that the right or privilege of the dominant estate to what
it takes to make the easement work is balance with the conco~nitantresponsibility to keep the
burden on the servient estate to a minimum.
J. The need for maintenance of an easement is often referred to a "secondary
easement", yet the Idaho Supreme Court does not condone the right of physical enlargement of
an easement by maintenance or a secondaly easement. "The term 'secondary easement' is
applied to the right to enter and repair and do those things necessary to the full enjoyment of the
easement existing. White Bros. & Crum Co., Ltd. v. 'i5Jatson, 117 P. 497, 499 (Wash. 191 1).
Ofte~ltilnesan implied easement, a secondary easement is distinguishable from an additional
servitude such as a change, alteration, or extension of the easement. Id. The right of secondary
easements is not a right to change the mode of enjoyment, if such change increases the burden
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upon the servient estate. Felsenthal v. Warring, 180 P. 67, 71 (Ca. App. 1919). Without the
consent of the grantee of the servient tenement, an easement cannot be changed by the owner of
the dominant tenement. Id." Conley v. Whittlesey, 133 Idaho 265, 985 P. 2d 112 7 (1999). The
necessity of repair does not relieve the Defendants from the reasonable completio~lof such
repairs nor the culpability of the damages caused in making such repairs (Mr. Landeck was
involved in this case).
IV. Location and Width of the new right of way of Camps Canyon Road-post

1996

alteration claim of prescription (see Complaint p. 5 , 1I), and see minutes of 3/21//07 meeting
Exhibit # 2 pp.2-3, and minutes of 9/15/07 meeting Exhibit # 2 pp. 6-8). Plaintiffs state no new
prescriptive way exists for these reasons:
A. Permission was granted for the 1996 alteration. This was not acquiescence to
an implied or stated privilege, it was permission granted by the owner. Permission and
prescription are mutually exclusive principles. 39 AMJUR2D, HIGHWAYS,
STREETS,AND
BRIDGES,
$ 26, ". . . If the use of a way is permissive on the part of the owner in the sense that he
or she acquiesces in and consents to the use of the way by the public, the use is not adverse, and
a prescriptive way will not be acquired, no matter how long the use is continued. Permissive use
has reference to the conduct of the landowner in acquiescing and consenting that the road be
traveled by the public, whereas an adverse user imports and assertion of right on the part of those
traveling the road, hostile to that of the owner."
"As a general rule, the extent of an easement by prescriptioil is fixed by the use through
which it was created, and no use can be justified under a prescriptive easement unless it can be
fairly regarded as within the range of privileges asserted by the adverse user and acquiesced in
by the owner of the servient tenement. 5 Restatement of Property 2992, $ 477 (1944); Walter v.
Martinson, Ore. 41 1, 255 P. 2d 21 (1976)," Keidel ??Rask, 290 N TW 2d255 (NL) 1980).
B. The NLCHD cannot create a new prescriptive lvay by mistake or i~itentio~lal
error. 39 Ah? JUR2D, HIGHWAYS,
STREETS,
AND BRIDGES,
$32, "Effect of deviation from line of
established way. hiany courts hold that the fact that a highway as used deviates though mistake
PLAINTIFFS' BRIEF IS SUPPORT OF PLAINTIFFS'
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from the line as established by the public authorities will not operate to create by prescription or
limitation a right-of-way over the tract actually used for travel, regardless of how long such use
my be continued, because such use cannot be deemed adverse to the owner of the land since it
results from a misapprehension, and furthermore, because the animus dedicandi on his part is
wanting, since he does not intend to assent to the use of the land actually occupied by the public,
but the owner's assent is limited to the use of the way as actually established.
C. 111. B., C., D., E., F., G., H., I., and J. above all pertain here as well.
D. Its as difficult to see how the Defendants support "a new 25-foot from present
centerline prescriptive right of way has been created since 1996" as it is to see how the
Defendants support the "old 50 foot, 25 feet from centerline prescriptive right of way" contains
all the 1996 alterations and 2005 and 2006 widening for the following reasons:
(1) It would be an aclnowledgement of a statutory violation (I.C. $ 40605 and I.C. $ 40-1 3 10) or a "taking". The widening took place in a northeast direction only, not
uniformly on both sides of the road. Private property would have to have been taken at the edge
of their present 25-foot claim to the northeast to the extent of f/z of the increase of width. This
would have to have been surveyed, conveyed and recorded (see I.C.5 40-605,I.C.s 40-608, I.C.$
40-13 10. I.C.5 40-1336, I.C.9 40-2302, I.C. $40- Chapter 20), or the records would have to
show the claimed 25 feet from centerline has been reduced to the extent of % of the increase of
width, which would have required the matter to be recorded (1.C.S 40-608, I.C.5 40-1310,I.C.$
40-1 336, I.C. $ 40- Chapter 20). The statute of limitations would probably self correct the
problems eventually, as long as no one complains. The emphasis added becomes a Due Process
problem.
(2) 39 AM JUR2D, HIGHWAYS,
STREETS,
AKD BRIDGES,
$ 23, Generally,
. . ."Prescriptive rights are not favored in the law, since they necessarily work corresponding

losses or forfeiture of the rights of other persons."
(3) The public can acquire a right of way solely by use or prescription
(I.C. $ 40-1 17 (6)). However, there is no statutory permission for the NLCHD to extend these
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prescriptive rights of way through secondary easements or by simply avoiding the duties of the
civil procedures of eminent domain, condemnation or the taking of private property required by
statute and the Federal and State Constitutions, and simply letting the statute of limitations run
by not having a method of resolving disputes or keeping a complaining abutting landowner tied
up in meaningless exhaustion of agency remedies by not making final decisions or initiating
agency action (see minutes of 911 5/07 meeting Exhibit # 2 pp5-8, see minutes of 8/8/07 meeting
Exhibit # 2 p. 20) or by abridging the record leaving it incomplete for judicial review. The
NLCWD may acquire rights of way created by prescription but there is no statute giving the
NLCHD permission to create prescriptive rights of waylhighways and if the Idaho Statutes and
the Idaho State Constitution are construed in a harmonious way the activity of creating and/or the
extending of a right of way in a physical way (by repositioning or extending the width of) are
allowed only under eminent domain/condemnation (I.C.5 40-605, I.C.5 40-13 10, I.C.5 7-Chapter
7, I.C. $40- Chapter 20). The lack of favor in the courts of prescriptive rights is easily seen
when the activity is conducted by the arms of the state. It could quickly become a constitutional
property right deprivation, allowing the N1,CHD to do clandestinely what it would not be able to
do in the ope11 Court room.
(4) A highway by prescription rests upon user for a period of 5 years not
on a theory of a grant or a dedication but a public right founded on user and a lapse of time.
Gross v. 12/fcATzitt4 Idaho 300 38 Pnc 936 (rehearing).
(5) There has been iio forr;;a! laying out = f a fifty foot prescriptive
highway (Plaintiffs have requested any data the NLCHD may have on the matter of Camps
Canyon Road), Reestablishment (af?er the 1996 alteration) would imply that there was prior
establishment (before the 1996 alteration). Surveys andor formal hearings were not carried out
before or after the 1996 alteration or the 2005-2006 widening.

V. The Nature of the Camps Canyon Right of way as of the 1996 agreement and the
1996 alteration (see Con~plaintpp. 3-7) is a Common Law Dedication.
PLAINTIFFS' BRIEF IS SUPPORT OF PLAINTIFFS'
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A. 39 AMJUR2D, HIGHWAYS,
STREETS,
AND BRIDGES,
$67, Re-establishing
boundaries, "Provision is sometimes made for the re-establishment of the boundaries of a street
or highway by a proceeding instituted for that purpose, where such boundaries have become lost
or uncertain.
Practice Guide: Prior establishment of a road is a necessary prerequisite to the

reestablishment of the road and a "reasonable belief' in the prior establishment is not
sufficient.
The making and exhibiting of a map showing the existing conditions with relation to the fences
and boundaries of the way, and the bounds as claimed by adjoining proprietors, are sometimes
required. Substantial compliance with the statutory provisions on the subject is essential to the
validity of such a proceeding. Notice to the abutting owners is essential, and it must be given in
the form and manner prescribed. A statutory proceeding for the survey and platting of an
existing road does not operate to establish the road; its purpose is merely to ascertain the courses
and distances of one claimed already to be established; it estops the public from claiming that the
road runs on a line different from that of the survey." No survey was done before the 1996
alteration even though this was required by I.C. $ 40-605, if private property was talten ("taking"
is not excluded by acquisition by gift, I.C. 5 40-2302). The neglect of the survey means no
objective reference is available to reestablish what is public and what is private. Plaintiffs
believed that the closest statute to fulfilling the reestablishment requirements would be I.C. $ 40203a. Plaintiffs believed that the initiation of the validation would need to be done by the
Defendants (see letter 3/8/07 Plaintiffs to Defendants Exhibit # 3 p. 1) and the Defendants refused
stating they were not concerned with the status of the right of way. Plaintiffs indicated to the
Defendants that they had shown all three requirements of I.C. $ 40-203a (1) (a), (b), and (c) to be
reasonably and/or obviously true (see Complaint p. 18-20 Q. 8) f. i.-iii. And see Exhibit #3 p.3).
Plaintiffs believe that the I.C.9 40-203a must be initiated by the Defendants (Commissioners) not
the Plaintiffs for the avenue into validation (initiation) by the Plaintiffs would only lead to the
declaration of Camps Canyon Road to be public or not public (an undisputed point). The avenue
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into validation initiated by the Defendants (Commissioners) however would only lead to
correcting the confusion of the right of way location (the Commissioners have no reason to
validate the "publicness" of a highway (see Galvin v. Canyon County Highway District No. 4,
134 Idaho 576, (2005)) and cannot assign new highways under I.C.$ 40-203a. As long as Camps
Canyon Road is an established highway, Commissioners can validate a confused issue.)

B. Idaho law allows for public dedication via common law
(1) A "[dledication is essentially the setting aside of real property for the
use or ownership of others. Idaho recognizes common law dedication of land both for public, as
well as for private use." Sun Valley LandAndiWinerals, k c . v. Hawkes, 138 Idaho 543, 548, 66
P.3d798, 803 (2002).
(2) Public dedications are accomplished either statutorily or by the
common law. Worley Higlzway Dist. v. Yacht Club of Coeur d ' Aler~e,116 Idaho 2 19,222, 775
P.2d 111, 114(1989).
(3) Common law dedications to the public must satisfy a two-part test.

See Sun Valley LandAvzd Mir.~erals,It~c.,66 P.3d at 803. "The elements of a common law
dedication are (1) an offer by the owner clearly and unequivocally indicating an intent to
dedicate the land and (2) an acceptance of the offer."; See also Pullin v. Victor*,I03 Idaho 879:

881, 655 P. 2d 86, 88 (Ct. App. 1982).
(4) "The offer to dedicate may be made in a number of ways, including
the act of recording or filing a subdivision plat depicting the specific areas subject to dedication,
so long as there is a clear and unequivocal indication the owner intends to dedicate." See Szin

Valley Land And rti'iinerals, Inc., 66 P.3d at 803.

( 5 ) Common law dedication; Pullin v. Victor,103 Idaho 879,655 P.Zd 86
(Ct. App. 1983) (1). An offer by the owner, clearly and unequivocally indicated by his words or
acts evidencing his intentions to dedicate the land to a public use, and (2.) An acceptance of the
offer by the public.
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(6) To constitute dedication by user, it is necessary to find probative facts
which of themselves constitute dedication, it is insufficient to find facts which merely have a
tendency. Villiage ofHailey v. Riley 14 Idaho 481, 17L.R.A., N.S., 86 95 Pac 686
(7) "Private dedication and public acceptance and an interruption of this
would effect both private and public

This is a finding of law". Village of Hailey v. Riley

(8) "Findings of fact are the circumstances under which this might be.. ."
(happen) Village of Hailey v. Riley

B. Defendants have not disputed that the 1) the 1996 agreement (Common Law
Dedication) and 2) the 1996 alteration (Common Law Acceptance) did not take place however
they present a different and often conflicting views of the events. "Orland Arneberg said he's
lived out there his whole life and can testify that the road hasn't moved" (see minutes 3/21/07
meeting Exhibit # 2 p. 3). Plaintiffs believe this statenlent to be factually incorrect (see
Complaint pp. 22-23 R.). "Ron Landeck explained that the highway district doesn't just build
roads at will without consulting with landowners" (see minutes of 3/21/07 meeting Exhibit #2 p.
3 (permission granted is not prescription)). The Plaintiffs have stated that permission granted
and cooperation given do not waive abutting land owner's constitutional rights, and permission
and prescription are mutually exclusive principles. There are many statements that are important
which never get written down (see Exhibit 5 pp. 1-4). "Dan Payne said the only way that road
can be changed and has been changed is to the north" (see Exhibit #5 p. 2). The Defendants
avoid giving a final decision based on a weighing of the evidence. However, a resolution of the
right of way since 1996 as a Common Law Dedication with width limited to be that of the
supporting structures as accomplished by that alteration seems to be disputed by their reiteration
of a 25 foot prescriptive right of way as measured from the centerline of the road. ,4lthough the
Defendants do not give a basis for their claim, the Defendants continue to reiterate their claim of
prescription is spite of rebuttals by Plaintiffs (see Complaint pp. 24-25 T.).
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VI. Special Case--Change in Use of the right of Way of Camps Canyon Road and
convincing evidence that the Defendants are unsure of the correct location and/or limits of the
prescriptive right of waylhighway.
,4. Additional History: Early in 2006, the NLCHD issued a driveway access

permit to the Wagners (see Complaint pp.10-12, P. I), 2), and 3)). The exact date of issuance is
unknown to the Plaintiffs. (When Plaintiffs requested a copy of the permit, the clerk said it had
been destroyed. The Latah County Building Permit (see Exhibit # 4 p. 1) shows road access was
confirmed by NLCHD foreman, Dan Payne, on 3/27/06. Mr. Wagner had been told in the fall
that his self-performed survey was in error (Wagner had sought the Plaintiffs' confirmation of
his survey in the fall of 2005.), and Plaintiffs informed the Wagners that they needed to either 1)
change the proposed location of his driveway access, 2) redo their survey more accurately, or 3)
get a professionally done survey. In addition they could contact the NLCHD, as the NLCHD had
altered the road in 1996, and there was now an 8-foot embankment where the historic driveway
entered the road (see Complaint p 5 C. 13)). Plaintiffs believe that the Defendants knew of the
boundary dispute and issued the permit anyway (see Complaint pp.10-12 andl4 P. 5)), as the
Wagners, NLCHD foreman Dan Payne and NLCHD Commissioner Chairman Arneberg are all
tied together through their relationship with Ridgeview Farms (friends, neighbors, related, and
business associates). Nevertheless, the Plaintiffs discovered the driveway had been constructed
without a new survey and was trespassing on or about 4/10/06. On 4/12/06 Plaintiff, Don
Halvorson, attended the Regular meeting of the NLCHD and told the Commissioners of the
trespass, requested that they join the Wagners in a professionally done survey and finally
informed all parties that the Plaintiffs uiould call for a survey (see minutes of meeting 4/12/06
Exhibit # 2 p. I). The NLCHD did not revoke the permit in the meantime. The opinions of the
NLCHD expressed at the 4/12/06 meeting were 1) Camps Canyon Road had never been moved;
Chairman 0 . Arneberg, 2) The road frontage called for on the deed was 699 feet and the
Wagners were within that limit; Foreman Dan Payne, and 3) The issuance of the perinit was in
any case permissible as the driveway access fell within the NLCHD prescriptive right of v.-ay.
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(see minutes of the 4/12/06 meeting Exhibit # 2 p. 1 and Exhibit # 6 pp. 1-3 and see Complaint
pp. 12-14 (note: There are no entries in the minutes of the 4/12/06 meeting of anything the
Defendants said. All comments of the Defendants and legal counsel are completely left out of
the record. Further note that the Defendants spend more time in executive session then they did
in the open session, and that the permit u7asnot revoked in the minutes of the open session. Was
the decision not to revoke the perinit made in executive session?). The Plaintiffs claim the
Defendants converted the fee simple title to this land to their possession by stating their
dominion over the easement and that this was a change in the use of the right of way and a
"Taking", (albeit for a non public use). The Plaintiffs also state that the Defendants were biased
and made a decision in closed session not to revoke the permit at the 4/12/06 meeting (see
Co~nplaintp. 14 P. 5)). Later survey revealed that the Plaintiffs were correct and the driveway
access was abated soon after the survey stakes were driven (see Exhibit # 7 a new driveway
permit is issued). The Defendants were offered a deeded easement in the trespass area, by the
Plaintiffs and through the Wagners, to settle the dispute (see Coinplaint pp. 21-22, Q. 8) f. xii.xiii.). Mr. IVagner told the Plaintiffs that the NLCHD refused the offer and the Wagners built a
new driveway (see minutes 3/21/07 meeting Exhibit # 2 p. 3, Exhibit # 3 p. 4, and Conlplaint pp.
21-22 Q. 8) f. xiii.)
VII. The Constitutionality question. The Plaintiffs believe the Defendants are operating
outside of their authority-right

of way limits (intentional or unintentional, constitutional or

unconstitutional policies/customs, deliberate indifference, and/or a failure to train are all to be
addressed if this question is answered). The beginning of this inquiry is the crux of this Motion
for Declaratory Judg~lzentUnder I.C. 5 67-8003 (3).

A. "Taking", Due Process (substantive and procedural), Just Compensation, and
Equal Treatment Under The Law all must eventually be addressed; yet, it is the "Talting" (see
Exhibit # 8 and I.C. 5 67-8003 (3)) that the present Declaratory Judgment request is concerned
with. "Taking" is covered by the jthAmendment of the U.S. Constitution and Article I
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the Idaho State Constitution (see Idaho Regulatory Takings Act Guidelines, Lawrence Wasden ,
Atty. Gen. State of Idaho)

B. The questions here do not deal with the difficult areas of regulation and the
overlap of a governmental police power with the questions of eminent domain. It is not that the
overlap is not there, but rather this instance rests at the extreme end (beginning) of that
controversy. These actionslomissions are matters of physical invasion and physical occupation
of land. These are per se "Takings". Unlike gray cats in dark alleys, these clai~nsare distinctly
and objectively made. When the line is crossed, the taking has occurred. Likewise I.C. 5 678003 does not give an agency the discretion to not reply. The lack of response by the NLCHD to
Plaintiffs' Requests for Regulatory Takings Analysis implicates deliberate interference with
Plaintiffs' Constitutionally Protected Property Rights (see Fuentes v. Shevin, 407 U.S. 67, 92
S.Ct. 1983, 32 L.Ed.2d 556 (1972) (14'" Amendment protected property interest even though
dispute exists).
C. Justice 07Connorin Lingle v. Chevron U.S.A. Inc., "The paradigmatic taking
requiring just compensation is a direct government appropriation or physical invasion of private
property." See, e.g., United States v. Pewee Coal Co., 341 U.S. 114 (1951) (Government's
seizure and operation of a coal mine to prevent a national strike of coal miners effected a
taking). . ." The actual physical invasion and occupation of land has long been held to be a taking
(see Put7zpelly v. Green Buy Co., 80 US. (13 TYall) 166, 177-78 (1872), and more recently that
the size of that taking is not the determining factor (see Loretto v. Teleprompter Marzhatten
CATV Corp., 458 U S . 419, 102 S. Ct. 3 164 (1982). Furthermore, the acts/omissions of a
governmental agency in its whittling away at a private asset is admonished. "When dealing with
a problem which arises under such diverse circurnstances procedural rigidities should be
avoided. All that we are here holding is that when the Government chooses not to condemn land
but to bring about a taking by a continuing process of physical events, the owner is not required
to resort either to piecemeal or to premature litigation to ascertain the just compensation for what
is really "taken'." U S.v. Dickinson 331 US: 745 (I 947). When the governmental
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acts/omissions deny the landowner the fundamental rights of ownership-the

right to possess,

right to exclude others, andlor the right to dispose of all or a portion of the property-these

are

"takings". A property owner's right to exclude others is "universally held to be a fundamental
element of the property right". Kaiser Aetna v. United States, 444 U S . 164, 179-80, 100 S.Ct.
383, 392-93, 62 L. Ed. 2d 323 (1979). The physical invasion and occupation of land is the most
recognizable of all "taltings" and this is so whether the "Tal<ingnis permanent or be temporary.
The Idaho Supreme Court held that when a regulation of private property that amounts to a
taking is later invalidated that the subsequent invalidation converts the taking to a temporary
taking and in such cases the government must pay the landowner just compensation for the use
of the land during the time that the invalid regulation was in effect. McCuskey v. Canyon County
Comm'rs, 128 Idaho 213, 912 P.2d 100 (1996). In Loreflo Id., the U.S. Supreme Court reasoned
that and owner suffers a special kind of injury when a "stranger" invades and occupies the
owners' property, and that such an occupation is qualitatively inore severe than a regulation on
the use of the property. The invasion here described as "more severe'' was only the small
amount of space required to install a cable t.v. box.
D. The Plaintiffs hold that all incidents are per se "Takings" and require a reply of
a Regulatory Takings Analysis:
1) # I ) JXCIDENT OF PUSHING THE TREE THROUGH THE FENCE;
reasoned: the Defendants claim the act/onlission is within their prescriptive right (justified by).
(see minutes of 4/12/06 meeting, 3/21/07 meeting, and 9/12/07 meeting and Plaintiffs notes of
meeting with Hansen included with the "Request for Regulatory Takings Analysis #I)).
Plaintiffs state the "prescriptive right" is not legal justification or legal excuse for the destruction
of private property and is an abusive claim by the Defendants.
2) #2) BURYING THE FENCE WIRE DURING THE 2006 ROAD BED
WIDENING; reasoned, the damage occurred during the taking of the buffer by the widening of
the road.
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3) #3) THE INCIDENT OF THE ROLLER BEING PUSHED INTO THE
FENCE; reasoned, the damage occurred during the taking of the buffer by the widening of the
road.
4) #4) WAGNER DRIVEWAY ACCESS PERMIT; reasoned, the
Defendants converted and appropriated land to a stranger which did not belong to the
Defendants. The Plaintiffs continue to have fee simple title to the land under a prescriptive right
of way, if indeed the Defendants' prescriptive right of way extends that far. If the prescriptive
right of way does not extend that far, then the Defendants' reasoning is invalid on the face of it.
The resultant damages, trespass and nuisance were foreseeable and within the scope of
responsibility of the issuance and non-revocation of the permit and the issuance and nonrevocation of the permit were substantial causes of these events of trespass and nuisance. Mr.
Wagner gives no indication that he would have built his driveway where he did if the Defendants
had honestly stated that they had altered the road in 1996 (the road frontage of the deed
description could not be accurate (see Exhibit # 2 p. 2 (Dan Payne asked Don Halvorson abo~rt
the road frontage that was missing and where the 200 feet could have gone. Mr. Halvorson
explained that it was due to the movement of the road [straightening].), and not issued the permit
as their "prescriptive right" (Dan Payne, 0. Arneberg, and Sherman Clyde were present and
participatory in the 1996 agreement and the 1996 alteration and Hansen should have availability
to such knowledge).
5) #5) 2005-2006 WIDENI?JG OF CAMPS CANYON ROAD; reasoned,
the Defendants are beyond the original prescriptive right of way, have extended the road and its
supporting structures beyond the 1996 li~nitsby the 2005-2006 widening, the defendants have
not established a new prescriptive right of way, and the buffer belongs to the Plaintiffs.
E. The co~lstitutionalityof a prescriptive way alteration-specifically

widening,

straightening, changing.
(1) The annotated version of I.C.

5 40-605:

Procedure in Establishing

Highways In order that act of county commissioners in laying out b i g h a y be valid, whether
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upon public domain or private property, board must conform to law giving such authority, as
power to establish highways rests in legislature and right may be exercised only in such manner
as legislature provides. Goodiritg Hwy. Dist. v. Idaho Irrigation Co. 30 Idaho 232, 165 P 99
(191 7). The need for a survey prior to altering, widening, straightening, or changing a
highwaylright of way is mandated if private property is taken (given). A decision to alter a
highway may be discretionary, but once the decision has been made whether tlxough officially
sanctioned actions, policies or customs, the manners and methods of execution are prescribed by
law. These manners and methods are to be reasonably carried out. Knowledge of their
incompletion and willful disregard is not acceptable. Iiltentional violation of the law andlor
continued violation after having been told may result in punitive damages. A predeprivation
hearing is required when feasible (1996 alteration , 2005-2006 widening, Wagner Permit).
Requests for Regulatory Taking Analysis should be filled out. Agency remedies should be
exhausted. The State Legislature and Judicial systems are struggling to make resolution work.
Plaintiffs' have attempted to resolve these matters involved in these Requests and have done so
in good faith. There are authorities which conflict somewhat as to whether supporting structures
are included in a prescriptive right of way and whether the effects of repair and i~nprovement
imply a right to widen. The Plaintiffs agree with the majority that see the constitutional conflict
and try to distinguish widening, straighten, and changing for maintenance and repair. This view
does not deny the NLCHD the ability to acco~nplishrepair and maintenance, or straightening,
widening, or changing through the civil procedures of eminent domain and condemnation. The
harmonious construction of the Idaho Statutes is in that same vein, and the avoidance of the
constitutioilal conflict appears to be the legislative intent. See Barfiecht v. Town Board of

Hollywood Tp., 232 i'\i. W 2d 420 (Minn. 1975).

(2) The width of the old prescriptive right of way becomes limited by the
old line fence, as well as the limits of the actual usage and the mandating of a statutory required
fifty foot usage are a misconstruing of the Idaho Statutes. Further constitutional conflicts exist if
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statutes rule the width of establishing prescriptive ways. See Keidel v. Rusk, 304 N. W 402
(1981).

VI. Present situation
A. Whether permanent, as in the widening of Camps Canyon Road in 2005 and
2006, or permanent becoming "temporary", as in the abated driveway access permit the physical
-

invasion and occupation of Plaintiffs' land are "per se talcings", including damages inflicted in
the acts/omissions of "taking". Whether parts of the now existing right of way lies within the
limits of the old existing prescriptive right of way, whether the old prescriptive width was 12
feet, including supporting structures and ally change other than incidental (I % to 2% which is 6
to 12 inches in a 50 right of w-ay or 1.44 to 2.88 inches in a 12 foot right of way), or whether the
old right of way was a sporty fifty-foot statutorily correct right of way, the fact remains that
objective data of the 1996 alteration, the conditions of Camps Canyon Road prior to the 1996
alteration and now of conditions prior to the 2005 and 2006 widening of Camps Canyon Road is
scanty without the required surveys. Even the reassurance that surveys were not necessary is not
forthcoming without the surveys. Reliance on old data, deeds compared to present surveys, old
aerial photos, public opinion and memory, would show Camps Canyon Road to have markedly
changed and moved in the pertinent part (much more than incidental and of the nature of five to
more than fifty feet (see Exhibit # 3 pp 1-3)--takings have occurred. Reliance on NLCHD record
is non existent even tho~lghrequired by statute (I.C.5 40-608 and 1.C.S 40-1336) (Note;
foreman's log on 10/9/1996 states "Dan and Gary cut trees on Camps Canyonn(part of the 1996
alteration (see Exhibit ift 2 p. 13) and numerous 2005 foreman' log entries describe work
assignments as "widening" of Camps Canyon Road (see Exhibit #2 pp. 17-19). No matter how
small or how temporary or how piecemeal the n a t ~ ~of
r e the chronic widening, without the
applied civil procedures of eminent domain these small, temporary, permanent, and piecemeal
appropriations of "prescriptive right" are takings. Takings have occurred as of the time that the
full extent of the plaintiffs' loss of use and enjoj~mentof the property became apparent (see
Complaint). The Court ruled that the statute of li~nitationsbegins to run when the plaintiffs' loss
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of use and enjoyment of the property becomes apparent, even if the full extent of damages
cannot be assessed until a later date (see Idaho Regulatory Takings Act Guidelines, Lawrence
Wasden, Atty. Gen. State of Idaho). As such the statute of limitations began 4/12/06 and run for
three years or longer. Yet the continuance of the failure to resolve the statutory violations (not
surveying, conveying and recording of private property takings I.C. 5 40-605, I.C.5 40-608, I.C.5
40-1310, I.C.5 40-1336, I.C.5 40-2302, I.C. 5 40- Chapter 20) makes the statutory limitations
inapplicable (continuous tort).
B. " A judgment which affects the title or interest in real property must describe
the lands specifically and with such certainty that the courts mandate in connection therewith
rnay be executed, and such that rights and liabilities are clearly fixed and that all parties affected
thereby may readily understand and comply with the requirements thereof." Kosanke v. Kopp 74

Idaho 302 p 307. The Plaintiffs seek the resolution of these matters.
C. As quickly as Plaintiffs claim these matters to be "takings", Plaintiffs will
reclassify the "takings" as "Constitutionally Protected Property Rights Deprivations". "Takings"
require Just Compensation (possible inverse condemnation). However "Takings" imply that the
Due Process was appropriately afforded. Without the preceding requirements of for a Public Use
(#5 driveway access fails, see Exhibit fi8 pp. 8-9) or the acts/omissions %+erenot arbitrarily done
(#I, #2, #3, and #5-Due

Process was not afforded, see Exhibit # 8 pp. 1-7 and pp. 10- 1I), Just

Coinpeilsation cannot alone answer the question of Constitutional Due Process. A
predeprivation hearing is required xrhen feasible. This can be a start and Plaintiffs believe these
"Takings" to be Constitutionally Protected Property Right Deprivations and that a declaration of
a "taking" is a rightful stai-t to action. (see US. Supreme Court PARR4TT v. TAYLOR, 451 U S

527, (1981) "Footiiote 12 See, e. g., Kimbrough v. O'Neil, 545 F.2d 1059, 1061 (CA7 1976) (en
banc) ("a taking with intent (or reclcless disregard) of a claimant's property by a State agent
violates the Due Process Clause of the Fourteenth Amendment and is actioiiable under Section
1983"); Carter v. Estelle, 519 F.2d 1136, 1136-1 137 (CA5 1975) (per curiam) (same). See also
San Diego Gas & Electric Co. v. San Diego, 450 U.S. 621, 656,n. 23 (198 1) (BREhXTAN,J.,
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dissenting) (when property is taken by the government but not in fwtherance of a "public use,"
"the government entity may not be forced to pay just compensation under the Fifth Amendment,
[but] the landowner may nevertheless have a damages cause of action under 42 U.S.C. 1983 for a
Fourteenth Amendment due process violation")." See U.S. Supreme Court SAN DIEGO GAS &
ELECTRIC CO. v. SAN DIEGO, 450 U.S. 621 (1981) 450 U.S. 621 "Footnote 23 A different
case inay arise where a police power regulation is not enacted in furtherance of the public health,
safety, morals, or general welfare so that there may be no 'public use.' Although the government
entity may not be forced to pay just compensation under the Fifth Amendment, the landowner
may nevertheless have a damages cause of action under 42 U.S.C. 1983 for a Fourteenth
Amendment due process violation." See LINGLE, GOVERNOR OF HAWAII, et al. v.
CHEVRON U. S. A. INC. "d) A plaintiff seeking to challenge a government regulation as an
uncompe~isatedtaking of private property may proceed by alleging a 'physical' taking, a Lucastype total regulatory taking, a Penn Central taking, or a land-use exaction violating the Nollan
and Dolnn standards. Because Chevron argued only a 'substa~ltiallyadvances' theory, it was not
entitled to summary judgment on its takings claim." See also Evers v. The County of Custer, 745
F.2d 1196 (19861, quoting Owen, 445 U.S. at 650-52, 100 S. Ct. at 1415-16 (1979) "The

lmowledge that a municipality will be liable for all of its injurious conduct, whether committed
in good faith or not, should create an incentive for officials who may harbor doubts about lawful
ness of their intended actions to err on the side of protecting citizens' constitutional rights.
Furthermore, the threat that damages might be levied against the city might encourage those in a
policy-making position to institute internal rules and programs designed to minimize the
likelihood of uninte~itionalinfringements of constitutional rights."
D. Tlie question still remains "Can the NLCHD clandestinely do what they would
likely not be able to do in the daylight of a courtroom?" Plaintiffs complain of-intentional
neglect of the intent of the statutes, reckless disregard of Plaintiffs' private property (see Exhibit
#2 p. 2 "Don Halvorson said the original piece of property was deeded to give road access.
Richard Hansen asked what any of this had to do with the highxvay district." Exhibit i;r 5 p. 2
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"Our comment: . . .Access to the rodd is inherently what the Highway District is about." Exhibit
# 2 p. 3 "Richard Hansen said the property line issues have nothing to do with the highway

district." Exhibit # 2 p. 6 "Sherman Clyde said that the fence that the tree fell on was in the
public right of way." Exhibit # 2 p. 7 "Dan Payne said that unless Mr. Halvorson could prove
the highway district puslled the tree through the fence he [Mr. Halvorson] should drop that
issue."), and neglect of the records of the acts/omissions (see Complaint); wliere proof of neglect
lies in the carrying out of the statutes and recordiilg of the actions/omissions, and losses are small
enough and incremental enough that the costs of action are prohibitive, and the accumulation of
damages is prohibited by statutes of limitations-what

the Supreme Court reflected on in

Moiiroe v. Pape, 365 U.S. 167, (1961), ". . . when we explained after extensively reviewing the
legislative history of 1983, that '[iftiis abundantly clear that one reason the legislation was passed
was to afford a federal right in federal courts because, by reason of prejudice, passion, neglect,
illtolerance or othenvise, state laws might not be enforced and the claims of citizens to the
enjoyment of rights, privileges and immunities guaranteed by the Fourteenth Amendment might
be denied by the state agencies."'

On this 11" Day of April, 2008.
RESPECTFULLY SUBMRTED,

Don iiaivorson
CERTIFICATE
-

OF SERVICE

I hereby certify that on this 1Ith day of April, 2008, I caused a true and correct copy of
this document to be served on the following individual in the manner indicated below:
RONALD J. LANDECK
LANDECK, WESTBERG, JUDGE &
GRAHAM, P.A.
414 S. Jefferson
P.O. Box 9344
Moscow, ID 83843

[x]
[ ]
[ ]
[ 1

U.S. Mail
Federal Express Standard Overnight Mail
FAX (208) 883-4593
Hand Delivery
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S H E M A N CLYDE, in his individual
capacity
2940 Clyde Road
Moscow, ID 83843
CARL B. KERRICK
DISTRICT JUDGE
P.O. Box 896
Lewiston, ID 83501-0896

[x] U.S. Mail
[ ] Federal Express Standard Overnight Mail

r

[x] U.S. Mail
[ ] Federal Express Standard Overnight Mail
[ 1 FAX
[ ] Hand Delivery

NORTH LATAH COUNT HIGHWAY DIST.
1132 WHITE AVE.
Moscow, ID 83843

[x] U.S. Mail
[ ] Federal Express Standard Overnight Mail
1 FAX
[ ] Hand Delivery
[x] U.S. Mail
[ ] Federal Express Standard Overnight Mail
I I FAX
[ ] Hand Delivery
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BOARD OF COMMISSIONERS FOR THE
NORTH LATAH COUNTY HIGHWAY
DISTRICT
1132 WHITE AVE.
MOSCOW, IDAHO 83843
SHERMAN CLYDE in his official capacity
2940 Clyde Road
Moscow, ID 83843
ORLAND ARNEBERG, in his official
capacity
1670 LITTLE BEAR RIDGE ROAD
TROY, IDAHO 83871
ORLAND ARNEBERG, in his individual
capacity
1670 LITTLE BEAR RIDGE ROAD
TROY. IDAHO 83871
RICHARD HANSEN, in liis official capacity
HARVARD, IDAHO

1

I

RICHARD HANSEN, in his individual
capacity
HARVAIII), IDAHO

1 FAX

[ ] Hand Delivery

I

/

[x] U.S. Mail
[ ] Federal Express Standard Overnight Mail
1 1 FAX
[ ] Hand Delivery
[x] U.S. Mail
[ ] Federal Express Standard Overnight Mail
1 1 FAX
r 1 Hand Deliverv
[x] U.S. Mail
[ ] Federal Express Standard Overnight Mail
[ 1 FAX
[ ] Hand Delivery
[x] U.S. Mail
[ ] Federal Express Standard Overnight Mail
I I FAX
[ ] Hand Delivery
[x] U.S. Mail
[ ] Federal Express Standard Overnight Mail
I I FAX
[ ] Hand Delivery
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DAN PAYNE, in his official capacity
TROY, IDAHO 83871
DAN PAYNE, in his individual capacity
TROY, IDAHO 83871

[x] U.S. Mail
[ ] Federal Express Standard Overnight Mail
[ I FAX
[ ] Hand Delivery

[x] U.S. Mail
[ ] Federal Express Standard Overnight Mail
[ I FAX
[ ] Hand Delivery

Don Halvorson
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North Latah County Highway District
1132 White Avenue
Moscow, Idaho 83843
Deary Phone: (208) 877-1101 Moscow Phone: (208) 8827490 Potlatch Phone: (208) 875-0717
Pax: (208) 883-3926
Fax: (208)875-8967
Fax: (208) 877-1298
nlchd@nlchdcom

April 3,2008
To Whom It May Concern:
The following twenty-six (26) pages are genuine copies of Highway District documents given to
Don Haluorson. I have copies on file of the same documents to show they are genuine.

Dan Carscallen
Clerk
North Latah County Highway District

T h e regular meeting of the North Latah County Highway District Board of
Commissioners was held a t the Moscow office on April 12,2006 a t 1:30 pm. Present
were Chairman Orland Arneberg, Commissioner Richard Hansen, Foremen Dan
Payne, Paul Stubbs a n d Don Brown, and Dan Carscallen.
T h e minutes from the meeting on March 8,2006 were approved as read.
Richard Hansen made a motion to pay the bills as they appear on the back of this page.
Orland Arneberg seconded. T h e motion passed.
Don Halvorson came in with concerns about development along and improvements to
Camps Canyon Road. Mr. Halvorson's main complaint was that improvements to the
road increase traffic and encourage development. H e complained that there was no
speed control on the road, and the creek crossing was hard for a vehicle with a trailer.
Mr. Halvorson also said there were property line disputes from road widening and
moving of the roadway. Mr. Halvorson brought in hand-drawn maps showing where
he contended the road used to be versus where it is now. Mr. Halvorson also said he
wanted a survey of his and his neighbor's property, but he wanted his neighbor and the
Highway District to pay for it. Bob Wagner said he had no issues with the Highway
District, a n d he has had surveys, but they did not meet with Mr. Halvorson's
satisfaction. Frances Wagner said there was really only one issue today a n that was the
road has not moved, a n d the south side is where it has always been, therefore there was
no historical difference on the south side of the road which borders Mr. Halvorson's
property. Mr. Halvorson said he'd be keeping a n eye on what the Highway District did
on that road.
T h e commissioners went into executive session to discuss pending legal matters a t 2:35
T h e commissioners came out of executive session a t 4:20
T h e commissioners set the budget hearing for July 26
Richard Hansen said the brush cutter would be on Big Creek Road the week of April 17
Speed limit classes a r e on Aprii 18 and 19,2006
Paul Stubbs said Lou Lively wants to use public right-of-way on the platted streets in
Harvard to access property outside Harvard city limits. The commissioners said it was
okay to use the public right-of-way, but the Highway District would not be maintaining
them.
T h e next meeting was scheduled for April 26,2006.
Being no further business, the meeting adjourned a t 4:35 pm

Chairman

Secretary

The regular meeting of the North Latah County Highway District Board of Commissioners
was held a t the Moscow office on March 21, 2007 at 1:30 pm. Present were Chairman
Orland Arneberg, Commissioner Richard Hansen, Foremen Dan Payne, Paul Stubbs and
Don Brown, and Dan Carscallen.
The minutes from the meeting on March 7,2007 were approved as read.
The bids for rock a t the NagleIShattuck pit were opened. They were as follows:
Deatley Crushing
tons
size
40,000
314" minus
5,000
1 114" minus
3,000
1/2" chips
Sand Eq.
1,000
1,000
6" minus

North Idaho Crushing
pricelton
$4.80
$4.65
$6.30
$6.20
$4.62

extension
$192,000.00
$23,250.00
$18,900.00
$6,200.00
$4,620.00

tons
40,000
5,000
3,000
1,000
1,000

size
314" minus
1 114" minus
1/2" chips
Sand Eq.
6" minus

pricelton
$4.42
$4.42
$4.42
$4.42
$4.42

---------------total

$244,970.00

total

extension
$176,800.00
$22,100.00
$13,260.00
$4,420.00
$4,420.00
---------------$221,000.00

Richard Hansen made a motion to accept North Idaho Crushing's low bid. Orland
Arneberg seconded. The motion passed.
Don Halvorson came in to discuss issues he has with the alignment of the Camp's Canyon
Road. (Mr. Halvorson's letter is a t the end of these minutes) Ron Landeck asked about the
old driveway. Mr. Halvorson said the driveway was west of the original and brought
pictures to show it. Richard Hansen asked Don Halvorson if he had any problem with Bob
Wagner's current driveway. Don Halvorson said he had no problem with it. Don Halvorson
said the road is not where it used to be. Richard Hansen showed pictures from 1949 and
1965 that show the road in the same place it is today. Don Halvorson said the picture may
not show enough detail to show a 50 to 80 foot difference in roadway position. Orland
Arneberg and Richard Hansen doubted the road could have moved that f a r and it would
probably show even a t this scale. Don Halvorson said the original piece of property was
deeded to give road access. Richard Hansen asked what any of this had to do with the
highway district. Don Halvorson said he didn't want the road moved but would like some
assurance that the road would stay where it is. Mr. Halvorson was also concerned with how
people parked on the road. Tami Van Houten said she parks on the road and walks down
the hill to her house on occasion. Richard Hansen asked Dan Payne if anything else would or
could be done to the road. Dan Payne said he's done most everything that could be done
without major construction. Don Halvorson said he just wanted assurance that there would
be some conferring with property owners if there were to be any major road changes. Dan
Payne asked Don Halvorson about the road frontage that was missing and where the 200 feet
could have gone. Mr. Halvorson explained that it was due to the movement of the road. Dan
Payne said when he originally approved Bob Wagner's approach he measured off what it
was supposed to be but Don Halvorson claimed he was off. Bob Wagner has since moved the
driveway. Richard Hansen asked Don Halvorson what he wanted. Don Halvorson said he
and Bob Wagner wanted input if the highway district planned on making any changes to the
road. Don Halvorson said he wanted to know if anything near his fence so he wouldn't have
to deal with damage. Mr. Halvorson said he didn't want any problems. Richard Hansen

explained that technically the fence encroached on the right-of-way. Ron Landeck quoted
Idaho Code 40-109 that says the Highway District's right-of-way is what they need to
maintain a safe roadway. Don Halvorson said he had people who could testify that the
roadway had moved. Orland Arneberg said he's lived out there his whole life and can testify
that the road hasn't moved. Richard Hansen said the property line issues have nothing to do
with the highway district. Ron Landeck explained that the highway district doesn't just
build roads a t will without consulting with landowners. Landeck said the highway district
makes themselves aware of concerns and would keep don informed. Ron Landeck said that
by looking at the aerial photos one could see there have been no major changes in the
position of the roadway in the last 40 years. Don Halvorson asked about him and Bob
Wagner giving a deed to North Latah County Highway District for the road right-of-way.
Mr. Halvorson said his biggest deal was getting money back for the survey he had done.
Richard Hansen said that was between hini and Bob Wagner. Richard Hansen asked Don
Halvorson if he and Bob Wagner wanted the ultimate decision on any road improvements.
Mr. Halvorson said he just wanted input. Richard Hansen said there is an existing road with
a 50 foot prescriptive right-of-way and Don Halvorson seemed only to be worried about
movement of the road without his prior knowledge. Richard Hansen asked Mr. Hafvorson if
he felt his fence was more than 25 feet from the center of the road. Don Halvorson said he
thought it was. Richard Hansen said he thought it wasn't. Don Halvorson said his only
intent was to maintain his fence. Dan Carscallen asked Don Halvorson if -- as long as
nothing moves without first consulting with Halvorson and Wagner - everything is okay.
Don Halvorson said that everything was okay.
John and Melanie Wolf attended to discuss a road access farther down Camp's Canyon
Road. Dan Payne said he would discuss it with them on site when they had a chance.
The Commissioners went into executive session at 2 5 5 pm.
The Commissioners adjourned from executive session a t 3 5 0 pm.
The Commissioners asked that excavator specs go out so bids can be opened on April 11.
Don Brown asked if the Case roller should be auctioned off or if they should continue to run
it. Richard Hansen said he'd rather not run it. Orland Arneberg said to go ahead and
auction it off with the surplus equipment. The surplus auction is scheduled for ApriI 25.
There was some discussion about a gravel road standard. The coinmissioners felt that a
gravel standard should be included in the specifications for certain cases.
Don Brown asked about sight distance. The commissioners said to continue with the 200 foot
standard until the new road standards are adopted.
Being no further business, the meeting adjourned at 4 5 0 pm
The next meeting was scheduled for April 11,2007.

Chairman

Secretary

AGENDA
NORTH LATAH COUNTY HIGHWAY DISTRICT

Wednesday, September 12,2007,1:30 P.M.
Highway District Office

1132 White Avenue

1.

Call to Order

2.

Approve minutes July 25,2007

3.

pay bills

4.

Open Rock Bids

5.

Open surplus grader bids

6.

Don Halvorson

7.

Latah Trail proposal - Tom Lamar

8.

Blaine Street Extension - Susan Wilson, Team Idaho

9.

Map, Bridge Discussion - Hodge and Associates

10.

Caterpillar discussion - Butch LaFarge

1 1.

Executive Session pursuant to Idaho Code Section 67-2345(1) if necessary

12.

Other Business

13.

Foremen Communication

The regular meeting of the North Latah County Highway District Board of Commissioners
was held at the Moscow office on September 12,2007 at 1:30 pm. Present were Chairman
Orland Arneberg, Commissioners Sherman Clyde and Richard Hansen, Foremen Paul
Stubbs and Tim Sturman, and Dan Carscallen. Commissioner-Elect Charles Bond also.
attended.
The minutes from August 22,2007 were approved as read.
Sherman Clyde made a motion to pay the bills as listed on the back of this page. Richard
Hansen seconded, The motion passed.
The commissioners opened bids for rock in Moscow and Deary. They were as follows:
DeAtley Crushing
Hunt Pit (Deary)
45,000 tons 518" minus
2,000 tons 1 112" minus
1,000 tons 112" chips
1,000 tons 3" minus
1,000 tons Anti-Skid

Jensen Pit (Moscow)
45,000 tons 518" minus
5,000 tons 112"chips

North Idaho Crushing
Hunt Pit (Deary)
45,000 tons 518" minus
2,000 tons ?1/2"minus
1,000 tons 112" chips
1,000 tons 3" minus
1,000 tons Anti-Skid

Jensen Pit (Moscow)
45,000 tons 518" minus
5,000 tons 1/2" chips

$3.93
$3.83
$4.43
$3.83
$4.43
Deary

/ton
/ton
/ton
/ton
/ton
Total

$176,850.00
$7,660.00
$4,430.00
$3,830.00
$4,430.00
$197,200.00

$3.99 /ton
$4.49 /ton
Moscow Total

$179,550.00
$22,450.00
$202,000.00

Grand

Total

$399,200.00

$4.75
$4.75
$4.75
$4.75
$4.75
Deary

/ton
/ton
/ton
/ton
/ton
Total

$213,750.00
$9,500.00
$4,750.00
$4,750.00
$4,750.00
$237,500.00

$4.30 /ton
$4.30 /ton
Moscow Total

$193,500.00
$21,500.00
$215,000.00

Grand

$452,500.00

Total

The Commissioners decided to discuss the bids later in the meeting so they could get
through the agenda.
Don Halvorson attended to ask if the photos of the Camp's Canyon Road that the Highway
District had were evidence in substantiating the North Latah County Highway District's

claim that the road has never moved. Mr. Halvorson asked if those photos could be
orthogonally rectified so the commissioners' ruling could be an informed one. Ron
Landeck said that no proceeding has been in front of the commissioners to have them make
a ruling. Landeck said that if Mr. Halvorson wanted a ruling of some kind he needed to
file a petition for validation of public right-of-way, then the commissioners could formally
accept any evidence and have a public hearing regarding the road. Mr. Halvorson said he
has come before the commissioners with a complaint and tried to get it rectified, but to no
avail. Landeck said the form for validation is available. Mr. Halvorson said it was never
offered. Dan Carscallen said that was because the Highway District was never sure what
Mr. Halvorson wanted, and he gave Mr. Halvorson an application for validation of public
right-of-way. Mr. Halvorson asked why he had not been offered the form before. Landeck
said that the commissioners were trying to work this out as informally as possible. Mr.
Halvorson asked why the process was not yet formal. Landeck explained that the formal
process requires a public hearing. Mr. Halvorson said that the Highway District's ability
to prove that the Camp's Canyon Road is still located where it has always historically been
located has not been shown, in his opinion. Landeck said it was not the Highway District's
responsibility to initiate the validation proceeding, but as a landowner Mr. Halvorson can
file a petition to initiate the formal proceedings. Don Halvorson asked if he could have a
response to his earlier filings regarding regulatory takings or would he have to re-file those.
Landeck said there would be no official response to those filings as they do not technically
relate to the proceedings, but that Mr. Halvorson would not have to re-file them. Mr.
Halvorson said he did not feel time was being well spent and there should be quicker
response to his communications, Dan Carscallen said that the response to his earlier
communications was that he should petition for validation of public right-of-way. Mr.
Nalvorson said he was not getting the answers to his questions. Landeck said the questions
submitted were not really something the commissioners could answer. Mr. Halvorson
asked how complaints were normally dealt with by the commissioners. Landeck said that
they deal with complaints all the time and usually they are resolved informally. Sherman
Clyde said that the fence that the tree fell on was in the public right-of-way. Mr. Halvorson
contended that it didn't used to be until the road was moved, in his opinion. Mr.
Halvorson asked that if he filed for validation of public right-of-way would he get his
money back if he prevailed. Landeck said there was no guarantee that he would get his
money back, as the filing fee was put in place to cover legal fees and research. Landeck
said the response to said petition was outlined in Idaho Code and that the North Latah
County Highway Disirict wouid respond as required. Don Halvorson said there was public
and private interest overlapping in this situation. Mr. Halvorson said that the Highway
District had a responsibility to the public interest. Mr. Halvorson asked Ron Landeck if he
represented the Highway District or the commissioners. Landeck said he represented the
Highway District, and he represented the commissioners as well, since they are the elected
representatives of the North Latah County Highway District. Landeck said he also has
advised the commissioners on several issues in the past. Mr. Halvorson said that he may
have a lack of knowledge regarding highway district issues and that may not entitle him to
resolution, but he felt that Ron Landeck and the highway commissioners could use their
knowledge. Mr. Halvorson said that the validation petition was not exactly what he
wanted, but he feels the North Latah County Highway District is abusing the statutes.
Richard Hansen said that Mr. Halvorson's assertion that the highway district is impeding
his interests shows a lack of sensibility on Mr. Halvorson's part. Mr. Halvorson said that
the tree through the fence was still a big issue. Richard Hansen said the highway district
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could remove the tree if it was within the prescriptive right-of-way. Mr. Halvorson said
that the highway district did not have that right. Richard said the tree belonged to the
landowner. Mr. Halvorson said the tree came from across the road. Dan Payne asked Mr.
Halvorson if he saw him or one of his crew pushing the tree through the fence. Mr.
Halvorson said he did not. Dan Payne said that unless Mr. Halvorson could prove the
highway district pushed the tree through the fence he should drop that issue. Mr.
Halvorson asked Landeck if that was the Highway District opinion. Landeck said that was
Dan Payne's opinion and that until Mr. Halvorson filed his petition for validation of public
right-of-way he would advise the commissioners to not talk specifics. Mr. Halvorson said
that 40-203 in the Idaho Code provided for the commissioners to initiate validation
proceedings on their own. Sherman Clyde said that there were other people who are on the
agenda and he asked Mr. Halvorson to wait until the end of the meeting to finish his
business. Mr. Halvorson said he would wait.
Tom Lamar came in representing the Latah Trail Foundation to follow up on a meeting
that was held out at the Wallen RoadILatah Trail intersection. Tom said that the
Foundation, Latah County Board of Commissioners, and representatives from the Idaho
Transportation Department and North Latah County Highway District met out there to
talk about a bridge across Wallen Road. Bids are going out for the bridge and trail
improvements. Tom asked if the highway district could grade and rock the road with
gravel to make it a usable surface. Tom said that volunteers had cleared vegetation and
brush to allow room for improvement work and would continue to do so over the next
weekend, finishing by September 15. Tom Lamar wanted to officially request the highway
district's assistance in making the trail usable. Tom said it might not serve all cyclists, but
it would help the majority of users. Tom asked if the commissioners had any ideas, but
that he would like 3 inches of gravel graded and compacted. Sherman Clyde asked Tim
Sturman his feelings on the project. Tim said some of the rail bed is in good shape and
would tune up nice, but other parts had more of a river rock base and would need 518"
gravel to make a usable surface. Sherman Clyde asked who would pay for the rock. Tom
Lamar said the Latah Trail Foundation would set up an account a t North Idaho Crushing
if the highway district would donate the hauling. Dan Payne said that the Deary crew
worked on the City of Troy's part of the trail. Dan said the City of Troy paid for the rock
while NLCHD and ITD hauled it, and NLCHD graded the rock, but it was paved shortly
thereafter and not left for an extended period. Dan Payne said that with a grader working
an the road that width is zc issue. Sherman Clyde asked Tom Lamar when they planned
on paving the trail. Tom said they weren't sure since the bridge is the priority and they'll
pave what they have money for, and they plan to do it in the spring. Richard Hansen asked
about doing the rock in the spring, since the road would have to be reprocessed before
paving anyway. Tom said they would like to use it as much as possible in the meantime.
Sherman Clyde thought it might be more cost effective to do all the work in the spring.
Tom Lamar asked about putting half the rock down in the fall then doing the rest in the
spring. Dan Payne said there would have to be quite a bit put down to be processed, then
be prepared to replace about 113 of it in the spring to make sure you have a good base for
the asphalt. Dan Payne wondered about peeling off the marbles to get down to some
harder base. Tom Lamar asked if just doing some small bits here and there where
necessary to get through the winter would be good, and would the highway district commit
to coming back in the spring to put a finish job on the trail. Richard Hansen said that
should be okay, and Sherman Clyde and Orland Arneberg agreed. Tom Lamar said he
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would tell Latah County Parks Director Andy Grant to coordinate with Tim Sturman on
the work.
Scott Becker reported on the Boulder Creek Bridge. Scott said the abutments were okay
and are sunk well into the bedrock. Scott said that right now there needs to be a structural
analysis of the bridge. The decking is getting bad and the bridge is only rated for 50,000
Ibs. Dan Payne said it may be time to replace the bridge or at least the decking. Scott
Becker was going to ask if there were any other options and maybe go after emergency
funds to replace the bridge. Sherman Clyde thought this was a good opportunity to go
after grant money for a project. Scott Becker said most grant money for bridges is federal
and would be about two to four years out. Scott said there may be other ways to make the
bridge work, and there may be other funds to go after with fewer strings attached. Scott
said he would have enough information for a decision by the next meeting.
Butch LaParge asked about how the commissioners planned on paying for the excavator,
and he suggested they take the sales order around to various banks to find out what kind of
financing is out there. Butch also asked if the commissioners still planned on a new road
grader. Butch said he would bring up a machine and a simulator for the men to have some
time with the new setup.
The commissioners went into executive session at 3:15 pm.
The commissioners adjourned from executive session at 3:30.
Don Halvorson asked what he could do to solve his situation. Ron Landeck said Mr.
Halvorson should file a petition for validation of right-of-way. Sherman Clyde said if Mr.
Halvorson would file it the commissioners would act on it. Mr. Halvorson said the right-ofway was invalid. Sherman Clyde said Mr. Halvorson had to frle for validation of right-ofway. Mr. Halvorson asked why the highway district would not file for validation. Both
Sherman Clyde and Richard Hansen said they felt the road is where it always has been, so
they were okay with the road's location, therefore there was no reason for them to initiate
validation proceedings. Mr. Halvorson asked how to get a contested case. Ron Landeck
said to start with a validation petition, Landeck said that if Mr. Halvorson had other issues
he should get an attorney. Mr. Halvorson said that the validation petition would not deal
with the trespass issues, Landeck said that hiring a lawyer would be Mr. Halvorson's first
step. Sherman Ciyde said that both sides were just going round and round over the same
issues and that Mr. Halvorson should just hire a lawyer.
Sherman Clyde made a motion to accept DeAtley's rock bid. Richard Hansen seconded.
The motion passed.
Ron Landeek said the new zoning ordinance is causing right-of-way issues. In order to get
a building permit, people have to show that they have access to a public road via an
easement o r public right-of-way. Ron said the right-of-way maps will go a long ways to
solving some of these problems.
There was some general discussion about Skyview Estates. The Latah County Zoning
Commission is having a hearing on it on September 19.

There was some talk about the tractorfmowers and how they don't work as they were
promised. Ron Landeck wanted Dan Carscallen to get the info to him from the bid and he
would see if the highway district had any recourse regarding them.
Being no further business, the meeting adjourned at 4:20 pm
The next meeting was scheduled for September 26,2007.

Chairman

Secretary

The regular meeting of the North Latah County Highway District Board of
Commissioners was held at the Moscow office on February 8,2006 a t 1:30 pm. Present
were Chairman Orland Arneberg, Commissioner Richard Hansen, Foremen Dan
Payne, Paul Stubbs and Don Brown, and Dan Carscallen.
The minutes from the meeting on January 4,2006 were approved with the change of
b'B~llmannto 'bBohman" on page 2.
Richard Hansen made a motion to pay the bills as listed on the back of this page.
Orland Arneberg seconded. The motion passed.
Kyle Steele from the DEQ in Lewiston attended to discuss with the commissioners a
Watershed Advisory Group for the South Fork of the Palouse River. Mr. Steele said he
was soliciting members for the group. The commissioners thought Sherman Clyde
would be the best representative from the Highway District, and thought Don Brown
could also attend when Sherman couldn't.
Mr. Steele then asked about widening of Camp's Canyon road, saying he got cails from
the University of Idaho - who was conducting a study on erosion near the road - saying
that there was too much erosion happening. Dan Payne assured Mr. Steele that he had
seeded grass to the banks on the road and that should help cut down on erosion.
Butch LaFarge came in to clear up some miscommunications that were had between the
Highway District and Western States Caterpillar about the Accu-Grade system. Butch
said Western States was willing to absorb all costs related to the misunderstanding,
which would amount to approximately $9000.00. Butch asked if the Highway District
was willing to cover any of the costs, but he said he woutd not require it. Richard
Hansen said that since blame could be shared by both sides for the misunderstanding,
the Highway District would pay for labor costs involved in installing the Accu-Grade
hardware. Orland Arneberg agreed to that plan. Butch said he would bill the Highway
District for the labor, not to exceed $1000.00.
Laura Taylor and Scott Becker gave a presentation to the commissioners about their
progress on the transportation plan. They said the Advisory Committee would be
meeting on March 8,2006, at Deary High School.
Mike McDowell came in to discuss insurance options. A meeting with the employees
was set up for February 24,2006 at the Moscow shop a t noon.
Dan Payne said he'd like to get some rock crushed in the Park area. The
commissioners told him to pursue it.
Dan Payne also mentioned the bridge proposal for Camp's Canyon road. Richard
Hansen told him to contact Henry from Roscoe and see what it would cost.

The regular meeting of the North Latah County Highway District Board of
Commissioners was held at the Moscow oflice on March 8,2006 at 1:30 pm. Present
were Chairman Orfand Arneberg, Commissioner Richard Hansen, Foremen Dan
Payne, Paul Stubbs and Don Brown, and Dan Carscallen.
The minutes from the meeting on February 22,2006 were approved as read.
Richard Hansen made a motion to pay the biHs as they appear on the back of this page.
Orland Arneberg seconded. The motion passed.
The bid opening for a weathered steel bridge on the Camp's Canyon Road took place.
There was only one bid from Roscoe Steel. The total bid from Roscoe Steel was
$54,000.00. Richard Hansen made a motion to accept the bid minus the abutments,
which were $7,800.00, thereby making a total of $46,200.00. Orland Arneberg
seconded. The commissioners had Dan CarscaIlen call Henry Katlis from Roscoe Steel
to tell him and ask about the engineered plans. Henry did not want to throw in the
plans, but after some negotiating, he threw in the pfans and the special bolts for
$700.00, making the total $46,900.00. Richard Bansen made a motion to accept that
price. Orland Arneberg seconded. The motion passed.
There was some general discussion about road conditions and other meetings to be
attended by various Highway District personnet later in the evening.
The next meeting was scheduled for April 12,2006.
Being no further business, the meeting adjourned at 2:45 pm
Chairman

Secretary

COPY OF PERMIT MUST BE PRESENT AT MIORK SITE DURING CONSTRUCTION
PUBLIC ROAD SURFACE TYPE: (DIRT) (GRAVEL) (PAVEMENT)
Start Date:

NOTICE
This permit shall not be valid for excavation
until, or untess, the provision of ldaho code,
Title 55, Chapter 22 have been complied
with.
PRIOR TO EXCAVATION, CALL
NUMBER LOCATION SERVICE

Est. Completion Date:
Road Name:
Location:
Sight Distance:

Telephone No.

Posted Speed:

I

APPROACH

I

Single Residence
MuRiple Residence

1-800-342-1585

No. Served

Business type

1

WIDTH

SURFACE TYPE

ESTIMATED ADT

(VEHICLE COUNT)

Must meet the requirements of North Latah County Highway District (NLCHD)
Approach Policy and $49-221, ldaho Code.

Agriculture

I

Other
Explain:
ATTACH SKETCH OF PROPOSED WORK AND T W F I C CONTROL-PLANS:
SPECIAL PROViSIONS:
See reverse side kK General Provisions.
I CERTlFY THAT I AM THE OWNER OR AUWOREED REPRESENTATIVE OF THE PROPOSED PROPERTY TO BE
SERVED AND AGREE TO DO THE \MOM REQUESTED HEREON IN ACCORDANCE WITH THE GENERAL
REQUIREMENTS PRINTED ON THE REVERSE SIDE, THE SPECIAL PROVISIONS AND THE PLANS MADE A PART OF
THIS PERMIT,
NAME OF PERMITTEE
APPLICANT-PLEASE TYPE OR PRINT

ADDRESS

SIGNATURE OWNER1AUTHORIZED REPRESENTATIVE

CITY STATE ZIP

DATE

1

I
SUBJECT TO ALL TERMS. CONDITIONS. AND PROVISIONS SHOWN ON THIS FORM OR ATTACHMENTS. PERMISSION IS HEREBY

NORTH MTAH COUNTY HIGHWAY DISTRKT USE
TEMPORARY PERMIT
Tentative approval subject to inspection of installation.

Approved C] Date:
Corrections Required:

FINAL PERMIT
R e b i d C] Date:

Date:

By:
NLCHD AuVIorized Representative

Approved by:
NLCW D Authorized Representatiie

2. The NLCHD may change, amend or terminate this permit or any of the conditions herein enumerated if permittee
fails to compty with its provisions or requirements as set forth herein.

, 3 . Approaches shall be for the bona fide purpose of securing access and not for the purpose of parking, conducting
business, or servicing vehicles on the public right-of-way.

4. No revisions or additions shall be made to an approach or its appurtenances on the public right-of-way without
the written permission of the NLCHD.
5. The permittee shall furnish all material, labor and equipment involved in the construction of the approach and its
appurtenances. This shall include furnishing approved drainage pipe of a size specified on permit (12 inch
minimum) curb and gutter, concrete sidewalk, etc., where required. Materials and workmanship shall be good
quality and are subject to inspection and approval by the NLCHD.
6. The NLCHD reserves the right to require the permittee, its successors and assigns, at any time, to make such
changes, additions, repairs and relocations to any approach or its appurtenances within the public right-of-way
as may be necessary to permit the relocation, reconstruction, widening, drainage, and maintenance of the
roadway andlor to provide proper protection to life and property on or adjacent to the roadway.

7. Approaches shall conform to the plans made a part of this permit. Adequate drawings or sketches shall be
included showing the design, materials, construction requirements and proposed location of the approach. All
approaches shall be in accordance with Exhibits 9 and 13 of the Manual for Use of Public Right of Way Standard Approach Policy.
8. During the construction of the approach(es), such barricades, signs and other traffic control devices shall be
erected and maintained by the permittee, as may be deemed necessary by the NLCHD. Said devices shall conform
to the current issue of the Manual on Uniform TrafficControl Devices. Parked equipment and stored materials
shall be as far from the traveled way as feasible. Items stored within 30 feet of the traveled way shall be marked
and protected. The NLCHD may provide barricades (Men available) upon request.

9. In accepting this permit, the permittee, its successors and assigns, agrees to hold the NLCHD harmless from any
liability caused by the installation, construction, maintenance or operation of the approach(es).
10. If the work done under this perrnit interferes in any way with the drainage of the roadway, the permittee shall
wholly and at his own expense make such provision as the NLCHD may direct to take care of said drainage
problem.
11. Upon completion of said work herein contemplated, all rubbish and debris shall be immediatelyremoved and
the roadway and roadside shall be left neat and presentable and to the satisfaction of the NLCHD.
12. The permittee shall maintain at his or their sob expense the structure or object for which this permit is granted
in a condition satisfactory to the NLCHb.
13. Ne*&er the acceptance of this permit nor anything herein contained shall be construed as a waiver by the
permittee of any rights given it by the constitution or laws of the state of Idaho or of the United States.

14. No work shall be started until an authorized representative of the NLCHD has given written notice to the
permittee to proceed, except in case of an emergency when verbal authorization may be given with a written permit
and fee required within five (5) working days.

15. This permit shall be void unless the work herein contemplatedshall have been completed before 30 days
unless otherwise ananged with local road foreman.
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The regular meeting of the North Latah County Highway District Board of Commissioners
was held a t the Moscow office on August 8,2007 at 1:30 pm. Present were Chairman
Orland Arneberg, Commissioners Sherman Clyde and Richard Hansen, Foremen Dan
Payne, Paul Stubbs and Tim Sturman, and Dan Carscallen.
The minutes from July 25,2007 were approved as read.
Sherman Clyde made a motion to pay the bills as listed. Richard Hansen seconded. The
motion passed.
Sherman Clyde took a moment to introduce Charles Bond, who was elected on August 7,
2007, as the new commissioner from the Moscow Area.
Jay McMunn from Canterwood Estates came in to ask the commissioners if they had made
a decision regarding the acceptance of the road system in Canterwood Estates as a part of
the Highway District system. Richard Hansen asked that if the Highway District accepted
the roads into the system and chip sealed it, would the homeowners association reimburse
for labor and materials for that first chip seal. Mr. McMunn said that he understood that
to be the deal. There was some discussion about costs, especially since the commissioners
were unsure about whether the road was wide enough and whether the road's base would
be sufficient. Sherman Clyde said he would rather have the homeowners pay a contractor
to chip seal the road, since the fact contractors are available to bid the project precludes
the highway district from doing the work. Sherman Clyde was also still concerned about
the road base. The commissioners discussed that they may not want to take on the road
"as-is" because of width and road base concerns. Richard Hansen said he was also
concerned about the proximity of the pump houses to the road right-of-way. The
commissioners said they were not ready to make a decision yet, and wanted to move on
with the meeting, but they would deliberate on it later. Mr. McMunn said he looked
forward to their decision.
Dan Carscallen showed the commissioners the contract that Ron Landeck wrote up for the
Bernard Olson rock pit. The commissioners said it looked okay and said that Don Brown
would take it to Bernard to get it signed.
Don Halvorson came in to say he wanted a third party mediator to negotiate a settlement
regarding his issues on the Camp's Canyon Road. Mr. H a l v ~ r s o nasked if he could talk
directly to the Highway District attorney. Sherman Clyde said he was not in favor of Mr.
HaIvorson talking directly to the Highway District's attorney. Richard Ilansen didn't
know what Mr. Halvorson would gain other than not having to pay his own attorney.
Sherman Clyde said the only thing Mr. Halvorson wanted was to not have to pay a lawyer.
Orland Arneberg said the Highway District's lawyer could not represent both sides.
Richard Hansen asked if Mr. Halvorson was going to hire another lawyer. Mr. Halvorson
said he would represent himseIf. The commissioners said they would not let Mr. Halvorson
deal directly with the highway district attorney, so Mr. Halvorson presented a proposal to
settle his issues with Camp's Canyon Road. Dan Carscallen told Mr. Halvorson that the
Highway District's attorney would be gone for the following week, so he hoped to have an
answer to Mr. Halvorson sometime before September 12,2007.

Tim Sturman said the New HollandlLand Pride tractor/mower was not living up to
expectations. Dan Payne said he was not satisfied with Deary's setup either. The
commissioners decided to go meet with the staff at St. John Hardware after the meeting.
Scott Becker came in and thanked Sherman Clyde on behalf of Hodge and Associates for
his time as Commissioner. Scott also took time to congratulate Charles Bond for his
victory in the election on the prior day. Scott said that the right-of-way map project was
progressing and that all the permits for the investigations of the bridge by Boulder Creek
campground were submitted and he was awaiting an answer. Scott said he expected to be
able to begin work in September. Dan Payne said he was worried about how they would
get a hoe down into the creek without disturbing too much of the bank. Richard Hansen
said that any brush taken out could be replaced by planting some willow branches and they
should use the new Cat trackhoe to prevent oil leaks into the creek. Scott also said that
applications would come out in September for investment funds, so the commissioners
might want to look a t what projects to apply for, Scott said there were also some bridge
funds available, and he would alert the commissioners to what could be done.
The commissioners went into executive session at 2:43 pm
The commissioners adjourned from executive session at 2:48 pm
Alan Martinson came in to tell the commissioners that he got a grant to pay for weed
control and would like to share it with the highway district. Alan said he would get with
Dan CarscalIen on how to get the funds.
Sherman Clyde made a motion to deny the acceptance of the Canterwood subdivision
roads into the highway district system, citing that he had to take the entire public interest
into account when thinking about what roads to take into the system, and that he could not
in good conscience take that road into the system when there were so many questions
regarding road width and the road's base. Richard Hansen seconded. The motion passed.
There was some discussion about getting bids for road graders. The commissioners were
each given a list of specifications so they could decide what to have listed in the specs for a
road grader bid.
Sherman Clyde said he was not satisfied with the way things were looking on Cameron
Road. Sherman said the road should be widened another 100 feet north.
Being no further business, the meeting adjourned at 3:lO pm
The next meeting was scheduled for August 22,2007.
Chairman

Secretary

The regular meeting of the North Latah County Highway District Board of
Commissioners was held a t the Moscow office on January 4,2006 a t 1:30 pm. Present
were Chairman Orland Arneberg, Commissioner Sherman Clyde, Foremen Dan
Payne, Paul Stubbs and Don Brown, and Dan Carscallen.
The minutes of the regular meeting on December 14,2005 were approved.
Sherman Clyde made a motion to pay the bills as listed on the back of this page.
OrIand Arneberg seconded. The motion passed.
The commissioners opened rock bids. They were as follows:
Bidder:
Pit

DeAtley Crushing
tonnage

material

pricelton

extension

Hunt

25000
2000
2000

518"1 112"112 chips

$4.20
$3.95
$5.00

$105,000.00
$7,900.00
$10,000.00

Jensen

30000
10000
10000
2000

518"3"112 chips
anti-skid

$4.15
$3.95
$5.00
$5.50

$124,500.00
$39,500.00
$50,000.00
$1 1,000.00

30000
4000
1000
2000

314"1 114"6"112 chips

$4.10
$3.90
$3.65
$4.90

$123,000.00
$1 5,600.00
$3,650.00
$9,800.00

Potlatch

Bidder:
Pit
Hunt

grand total

$499,950.00

priceRon

extension

North Idaho Crushing
tonnage

material

25000
518"2000 1 112"2000 112 chips

$3.34
$3.34
$3.34

Jensen

30000
518"10000
3"10000 112 chips
2000 anti-skid

$3.34
$3.34
$3.34
$3.34

Potlatch

30000
314"4000 1 114"1000
6"2000 I12 chips

$3.29
$3.29
$3.29
$3.29
grand total

$83,500.00
$6,680.00
$6,680.00

Sherman Clyde made a motion to accept the low bid from North Idaho Crushing for
the Deary, Moscow, and Potlatch areas, Orland Arneberg seconded. The motion
passed.

ubp
Ron Landeck presented the petition broupht bv G r q Mann and Pam HilSee?
validation of public right-of-way. Ron placed into record the petition for validation,
the notice of hearing published in the Daily News and delivered to abutting
landowners, and road packet information from Latah County showing the opening
and recording of Road #48O which took place in 1905 and 1906, showing the
acknowledgement of that being a public road.
Orland Arneberg asked those in support of the petition to speak
Greg Mann mentioned that there was no record of the road ever being
formally abandoned.
Pam Hilliard said she has lived there for almost 50 years and it has always
been a public access road. Ms. Hilliard also said she was not looking for maintenance,
just continued public access
Harold Ott said that when he bought the property to the North of the road he
was told it was a public road and that it was the southern edge of his property. He
told the same thing to the people he sold the property to. Mr. Ott supported
validation.
Myron Emerson from Bennett Lumber Company said that Bennetts have been
using that road for access for over 32 years and support validation.
Gene Riggs said he has used the road for over 30 years for recreational
purposes and has always thought of it as public access. Mr. Riggs supported
Validation.
Marv Hager said he has always ridden horses there and would like to see it
remain a public access.
Harriet Akin wanted to address issues other than recreation. Ms. Akin said
that the road was needed for fire access, since it is the only way to get into and across
the canyon. Ms. Akin said local ranchers also retrieved their cattle using that road.
John Bohman, rural captain for the Troy Volunteer Fire Department, said that
road is a crucial fire access to the canyon lands.
Gary Bsborn also said that road was the only fire access to the canyon, and
that he has been using the road for 45 years. Be also said that he would think that all
property owners would be in favor of keeping that public access for fire protection.
Kenny Carlson, Troy Rural Fire Commissioner, said the road should stay
public access to protect the public from fires in the canyon.
Ron Landeck asked what kind of historical uses there were. He was told
motorcycle, ATV, horseback riding and hunting were the main uses. Ron was told
that use has lessened in the past few years, and a lot of that had to do with certain
property owners voicing their opposition to access. Dan Payne said most activity is
during hunting season.
Orland Arneberg then asked if there was any opposition to the petition.

Mark Moorer, on behalf of Shawn and MichelIe Oneil, showed the
commissioners photographs of the road and said it was too much in disrepair to allow
the public to access it. Mr. Moorer also showed the Commissioners a survey of the
road done by Melvin Taggart. The survey showed the existing road versus the
unrecorded deed that he found at the courthouse. Mr. Moorer said the existing road
did not exactly match the deed. Mr. Moorer said the Oneils owned the property to
the North of the road, as they were told this when they bought it from the Otts. Mr.
Moorer said that Mann and Ott were the ones who put up the gate and no trespassing
signs up on the road. Mr. Moorer said the photographs showed the lack of
maintenance and deterioration of the road. Mr. Moorer also said the road may
qualify as a "404 waterway" and be subject to federal regulations. He said the
HiIIiardlMann group had been logging down there in prior years and used another
:
said the Oneils
road for hauling the logs out across their own property. ~ rMoorer
purpose in opposing the road validation was not to keep hunters and others from
accessing the public lands, not to keep Iandowners from accessing their lands. They
just feel this road in unnecessary since all Iandowners had road access to other roads
in the area. He also said there haven't been any fire trucks in there for some time, at
feast not in the last two years. Mr. Moorer wanted the commissioners to be sure they
took into account what kind of public road this would end up being, what kind of
improvements they would be making, and what kind of cost to the public validation
would entail. He said this road really only appeared to connect two other public
roads. Mr. Moorer said it appeared the only legitimate purpose for validation was to
allow a cheap logging road for the petitioners. He also wanted to know why the road
was gated, and why the no trespassing signs were put up by Mann and Ott,
Shawn Oneil wanted to clarify that while Mann and Ott put up the gate, Mr.
Oneil put up the "No Trespassing" signs. Ron Landeck asked Mr. Oneil how long he
had owned the property, and Mr. Oneil said 4 years.
Orland Arneberg asked if there was any rebuttal.
Greg Mann said the gate was put up by himself and Mr. Ott to discourage
access by kids looking for a place to get drunk and start fires, but it was never locked
or signed, and they never ran anyone off the road, Mr. Mann said that roads don't
stay improved when there is no logging going on. He also said that just because there
hasn't been a fire truck down there doesn't mean there haven't been any fires, Mr.
Mann said the condition of the road was due to heavy snowfall and rain and floods in
the late 90's after the Iast logging job was done using that road. He said the reason
logs were took off through a CWP fieid is because the ground was frozen and it was
easiest. Mr. Mann said the road is on a good rock base and was in good shape before
the floods and could be brought back into shape easily.
Ron Landeck asked Greg Mann if he had ever been denied access. Ms.
Hilliard said she talked to Mr. Oneii in mid-November and told him they planned on
doing some logging in that area, and Mr. Oneil said he had a problem with them using
that road. She said there were other neighbors who have told her they were denied
access. Ron asked when the "No Trespassingn signs showed up. Mr. Mann said they

showed up in 2003. Mr. Mann said he was told by Mr. Payne and Mr. Kirkland that
Mr. Oneil had told them they could no longer go through on that road because of
reforestation.
Harold Ott said his family was told they could no longer access the canyon via
that road. Mr. Ott said his wife was riding her horse on Bennett land and Mr. Oneil
grabbed the reins of the horse and ordered her out of there. Mr. Ott said that the
Oneils' claim that they don't care if the pubIic is still allowed access via that road is
totally untrue.
Kevin Sandquist said his father was doing some logging in June 2005 and got
permission from Mann and HilIiard to go across their land to the road in question.
Mr. Sandquist then talked to Mr. Oneil about opening up the road to get the logs out
since it made better sense. Mr. Oneil told Mr. Sandquist that he would stop Mr.
Sandquist. Mr. Sandquist asked permission to go across private land and increase the
length of haul and the expense of logging in general so he would not have to enter into
what he perceived would be a costly legal battle. Kevin Sandquist felt this was a case
of access being denied. Mr. Sandquist asked Mr. Oneil if he had anything to add
since it was only he and Sandquist's father, Mr. Oneil said he did not have anything to
add.
Greg Mann said that every logging project he has done on his property has
been approved by the Idaho Department of Lands. He said if there had been
violations the UDL would have corrected them.
Harriet Akin said she was denied access by Mrs. Oneil when she and her
daughter were riding horses on that road. She also asked why the condition of the
road was an issue since the only issue was right-of-way, not road maintenance.
Gene Riggs asked about the other road that goes down into the canyon, and
there was clarification that it was across private ground, and the road petitioned for
validation is the only public right-of-way in the area.
Greg Mann showed a copy of the corrected warranty deed between the Otts
and Oneils that showed that the property line was the "county roadn, so it was
understood at the time that the road was public right-of-way.
Brland Arneberg closed the public hearing at 2:25 pm. Ron Landeck expIained that
there was going to be findings of fact and conclusions. As a point of clarification, Ron
expiained the difference between "public highway" and "public right-of-way". Ron
then said that based on testimony, the commissioners needed to decide whether
validation of the public right-of-way was in the public interest.
Sherman Clyde said it looked like the road has been used by the public and it
was in the public interest to validate it as public right-of-way based on testimony he'd
heard. Orland Arneberg agreed that testimony favored validation. There was some
discussion about the original deed versus the survey of the existing road. Sherman
Clyde made a motion to validate this section of road as public right-of-way, using
Taggart's survey of the existing roadway as the legal definition of the right-of-way.
Orland Arneberg seconded. The motion passed. Ron Landeck said he would
generate the findings of fact and conelusions of law and have those availaide by the
meeting on February 8,2006.

Karen Stubbs came in to discuss Cameron Road. Ms. Stubbs was asking for the
Highway District's preferences with that road. Sherman Clyde said he would like
Camerons to deed right-of-way on that section of road so there would be room to put
snow if there was ever a need. The commissioners asked Ron Landeck to write
something up clarifying what the Highway District wants.
Ron Landeck said he and Chairman Arneberg met with Taggart's attorney and had
an offer of settlement. Sherman Clyde said he was uncomfortable making a decision
without Potlatch Commissioner Richard Hansen present to know what is going on in
his area.
The next meeting was scheduled for February 8,2006.
Being no further business, the meeting adjourned at 4:00 pm
Chairman

Secretary

Don and Charlotte Halvorson
1290 American Ridge Road
Kendrick, ID 83537
208-289-5602
March 8,2007
Latah County Highway District
1132 White Avenue
Moscow, ID 83843
Re: Movement of Camps Canyon Road Bed
Dear Sirs:
A problem exists on Camps Canyon Road which has gone unattended for several years. Recently this
problem has grown into a tumultuous struggle since Bob Wagner bought and begsn to develop an old
farm into a home site along this road. As bewildered as we are with the degree to which disagreer~~ents
can rise, it has, and it remains unresolved.
The immediate resolution appears to be directed. However, the long term resolution appears to be
making a turn toward predicting another such tumultuous episdde. If the road moves, the problem
begins again.
The long term handle on the situation involves stability of the location of the road bed. Whether this can
be addressed by a process of deeded easement, highway validation, eminent domain or some other
process, we submit it for your consideration.
If it is only we who consider this a potential problem and neither the Highway District nor the Wagners
consider there to be any such long term problem, we will step back, resolve the immediate problem to its
end, and proceed the best we can in the future. However, as we see it, yotl're in the Left lane, you're
signaling to turn Left, we assume you will turn Left. Turning to the Right may happen, but it is unlikely.
We expect further independent revision to Camps Canyon Road in the not too di,*nt future. The
reasons are too great not to expect it:
1,

Roads migrate downhill, to the inside of a curve and towards any available space.
a. It's downhill to the North
b. The inside of the curve is to the North
c. The corner post is 10 feet from the North edge of the road.

2.

A car was parked up along the alfalfa field again this winter. The steepest part of the West grade
lies at the West property line.

3. More development seems to be the case, as opposed to not.
4.

You've said you won't or can't before, yet you have moved the road bed to the North again and
have dosed the road.

Don and Charlotte Halvorson

Don and Charlotte Halvorson
1290 American Ridge Road
Kendrick, ID 83537
208-289-5602
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STATEMENT
Description of problem arising from movement of road bed along a section of Cainps Canyon Road in
the SE '/4 NE '/4 of Section 15 T39N R3WBM.

~ Schedule C paragraphs 4 and 5 which reads: "save and except
Reference A: Deed Description h o v as
the tract . . ."
Reference B: Map depiction for orientation purposes of original deed descriptiod'
Note: Both reference A and Reference B are provided through Latah County Recorder's Office
Reference C: Hand drawn map depicting sequential plotting of property corners arising from beginning
point known now as 0 and subsequent corners A, B and C.
Reference D: Recent survey by Rimrock Consulting
Reference E: Aerial view of area. Provided by FSA
Reference F: Minutes from April 12,2006 Highway District meeting
Reference G: Out of Original Prescriytive right-of-way
HOWTHE SURVEY
POTNTS
AREALIGNED

1'

* Point of beginning (Point 0 ) is determined from intersection of $ line of Camps Canyon Road
and West line of SE 'A 1 NE % of Section 15.
Q

0

Subsequent property corners A, B and C are sequentiaily aligned from that intersection.
Property corners move if the centerline of the road bed moves at point 0. The 3+/- acre parcel
was attached to the road to afford access to public road for the +/- 140 acre farm now owned by
Kate and Bob Wagner.

DESCRIPTION
OF MOVEMENT OF ROAD BED OF CAMPSCAYYON
ADJACENT TO SAID 3+/- ACRE PARCEL.
Reference A @reviously noted) describes point 0 as the intersection of $ line of Camps Canyon
Rozd with West line of SE % 1 NE % of Section 15 as being approtimately 12 rods and 3 feet
south of NW corner of the SE '/s / NW % of Section 15 (20 1 feet).
1'

Reference D. Recent survey by Rimrock Consulting: Point 0 now lies 150.91' south of corner
of the SE ?4/ NW % of Section 15.

Point 0 has moved 5 0 1 feet to the North. However Point G has ]cove3 34'
N
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We believe both surveys to be accurate within their own degrees of latitude of accuracy.

e

Furthermore we state that we did on April 12, 2006, attempt to describe and approximate said
road bed discrepancies as follows: (Note: This date preceded date of reference D.)
1 . Point 0 has moved North significantly, thus moving property corners
acre parcel. This was due to recent roadbed revisions.

A,B and C of said 3+/-

2. Point C, the east property line intersection with the centerline of Camps Canyon Road has
also been altered in excess of movement caused by movement of point 0.Furthermore roadbed
revision at this point included a dropping of the road bed surface 3' - 5'. The combination of
these revisions has altered the functionality of the old road access to the said 31-1- acre parcel.

3. Furthermore, at the April 2006 meeting the Highway District contended that all these
revisions were within the prescriptive right-of-way, we hold that we disputed that on the Aprill2,
2006 meeting that they were not within the prescriptive right-of-way. Furthermore our South
fence line along said area of Camp's Canyon Road is out the prescriptive right-of-way in at least
3 places and probably in its entirety.
4. We've seen no documentation to this point (February 24, 2007) to substantiate denial of road
I'
bed alterations or prescriptive right claims.

5. It also appears to us that the respective landowners along prescriptive right-of-ways have the
right to use the part of the prescriptive right not under the road bed, so long as the flow of traffic
is not interrupted. This use includes but may not be limited to fences and property lines.
Requests may be for removal of such things as fences, but destruction by the Highway District of
fences is not permitted, nor is the ignoring of property lines between land owners in permitting
driveway access to public right-of-ways.
6. Request for survey and surveys of record on April 12,2006. (Statements of minutes from
April 12,2006 he meeting, Reference F). It was our opinion on that date that a professional
survey was the place to start due to the significarrt revisions to Camp's Canyon Road over the last
few years. As to whom should pay for the survey, we felt the burden was with the party wishing
ro extend improvemenrs~je.g.c!riveway) into disputed areas, as Iong as the dispute was not
frivolous. The burden here lies with the Wagners. Suggestion that the Highway District help
pay for the survey was made on the basis of previous descriptions on how the Highway District
has aided in the problem. Bob Wagner's stated "surveys" (plural, April 12, 2006). No
documents were provided. Bob had shown me the results of his self performed survey in the fall
of 2005. This survey started in error, was performed in error and ended in an error which should
have been obvious to a competent surveyor. The only other survey conducted that we know of
was the one conducted by John Bohman, Gary Osborn and Danny Payne. just preceding the
April 12, 2006 meeting. This one was much closer to reality; however, its greatest value was to
show how far off Bob Wagner's original survey was. Neither of said surLJeyswere presented and
both surveys suggested a professional survey needed to be done, contrary to the point that Mr.
Wagner was making. Erroneous surveys have little to no value.

7. Continuing in reference to the minutes of the April 12,2006 meeting record it is furthermore
stated that we did suggest that Bob Wagner take issue with the Highway District for the
1
i
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reason described previously. Any survey done would need to be coordinated with some attempt
to hold the road bed of Camp's Canyon Road staole.

Survey was completed by us at our expense. The survey was requested by us on April 12,2006 as Bob
Wagner had already constructed his driveway through the disputed area. Survey &as completed on or
about 6/30/06. It revealed that the Wagners had trespassed and/or encroached on property line.
Further resolution failed, even though we offered the Wagners four possible solutions. The solutions
were offered in the order of which were the most likely to succeed in the resolution of determining the
limits of the property lines and holding the road bed constant as best we could. All included Wagners to
pay for the survey.

1.

Bob Wagner to approach the Highway District with offer of a deeded easement. Mr
Wagner said this proposal was turned down by the Highway District. The Highway
District denies Mr. Wagner approached them with said proposal.

2.

Share the disputed driveway. Bob could enter the bottom and we could exit the top. Bob
did not want to share.

3.

We would sell the Wagners the 15 +/- acres we owned on the South side of Camp's
Canyon Road. Too much.

4.

Readjust property line so that driveway could be accomplished and combined efforts to
hold the road bed constant. Bob Wagner was unwilling to accept survey.
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Schedule C

T h e l a n d r e f e r r e d t o i n t h i s p o l i c y is s i t u a t e d i n the S t a t e of
Idaho, Cour~ty of Latah a n d i s d e s c r i b e d a s f o l l o w s :
~ 1 / 2 ~ ~ 1o f/ 4S e c t i o n 1 0 , T o w n s h i p 39 N o r t h ,

Range 3 , W.B.M.

~ 1 / 2 ~ ~ 1o E/ Section
4
1 5 , T o w n s h i p 35) N o r t h , R a n g e 3 , W.B,&E/I.
S A V E A N D EXCEPT k h e t r z c t o f l a n d d e s c r i b e d a s f o l l o w s ,

to-wit

B e g i n n i n g a ' t a p o i n t w h e r e the p u b l i c r o a d p a s s e s t h r o u g h t h e
West l i n e of t h e S E I / 4 ~ ~ 1 / b4e i n g I 2 rods a n d 3 f e e t , more o r
l e s s , S o u t h o f t h e N o r t h w e s t ccrner: of the S E I / A N E I /
of
~
S e c t i o n 1 5 ; r u n n i n g t h e n c e d u e s o u t h 25 rods and 5 1 / 2 f e e t ;
r u n n i n g t h e n c e due East 23 r o d s ; r u n n i n g t h e n c e d u e N o r t h 6
rods a n d 5 f e e t , m o t e o r l e s s , t o the c o u r l t y r o a d ; running
t h e n c e i n a N o r t h w e s t e r l y d i r e c t i o n 4 2 r o d s a n d 6 feet, m o r e o r
l e s s , a l o n g t h e c o u n t y r o a d t o the POJfqT O F B E G I D I N I N G .
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LATAH C O d N N DEPARTMENT OF PLAhrllNG & BUILDING

Job Address:
Panel#:

A

Consult With Building Department

Snow Load:

2:

155-8

1

I

MAILING ADDRESS

1

LIC. NO.

PHONE,

COMMENTS

NOTICE:
SEPAWITEPERMITS ARE REQUIRED FOR ELECTRICALAND PLUMBING AND
ARE OBTAINED THROUGH THE IDAHO DIVISION OF BUILDING SAFETY.

APPLIED

THE PERMIT
FOR WITH THIS APPLICATION BECOMES NULL AND
VOID IF NO INSPECTION IS REQUESTED AND PERFORMED FOR THE WORK
AUTHORIZED WITHIN 580 DAYS FROM DATE OF ISSUANCE. AND/OR IF NO
INSPECTIONIS REQUESTED AND PERFORMED FOR A PERIOD OF $80 DAYS
FROM THE MOST RECENT INSPECTION.
IHEREBY CERTIFY THAT IHAVE READ AND W I N E D THIS APPLICATION

A PERMIT DOES NOT PRESUME TO GIVE AUTHORISY TO VIOLATE OR
CANCEL THE PROVISIONS OF ANY OTHER STATE OR LOCAL LAW
REGULATlNG CONSTRUCTION OR THE PERFORh4ANCEOF CONSTRUCTION.
WARNING:
COMMENCEMENT OF CONSTRUCTION PRIOR TO THE ISSUANCE OF A
LATAH COUNTY BUILDING PERMIT, AND PRIOR TO ZONING APPROVAL. IS
DONEWITH THE UNDERSTANDINGTHAT ALL WORK WILL BE REMOVED IF A
PERMIT IS NOT ISSUED OR IF ZONING APPROVAL IS NOT RECEIVED.

FIRE SPRINKERS REQUIRED:
0 YES

-

o ~ E R
APPROVAL
ENERGY
AUDIT

BOTH SIGNATURES REQUIRED:
OWNER:

DATE:

DATE:

COMMENT:

I

PERMIT FEE

COMPLIANCE:
5 MEC
RECEIVED
BY:

0 NO

DATE:

July 9, 2007

TO:

NORTH LATAH COUNTY HIGHWAY DISTRICT

FROM

DON AND CHARLOTTE HALVORSON

SUBJECT:

MINUTES OF HIGHWAY DISTRICT MEETING OF MARCH 2 1,2007

Rather than making our additions and corrections on a line item format we offer a more consolidated form.
"Our comment" reflects our minutes of the meeting. If a different format is available to submit corrections to the
minutes we can submit them in a different form. The meeting did take a haphazard, directionless form. Our
recapping it is not met to imply it was formulated as such.
There are four items of contention. All revolve around alteration and revision of Camps Canyon Road.
A.

B.
C.
D.

Has a revision or alteration of Camp's Canyon Road occurred during the last 10 years.
Driveway
Fence line
Future Revisions

A. REVISION OR ALTERATION of Camp's Canyon Road
A. Has a revision or alteration of Camp's Canyon Road occurred during the last 10 years.
Revision here is defined to be anything other than normal maintenance. Maintenance is defined under Title
40-1, 114 (3)
1

The minutes state:
"Ron Landeck explained that the Highway District doesn't just build roads at will without consultiilg with
landowners. Landeck said the Highway District inakes themselves aware of concerns and would keep Don
informed. Ron Landeck said that by looking at the aerial photos one could see there have been no major
changes in the position of the roadway in the last 40 years."
Our comment:
No claims are made by us that previous verbal agreements were not made. Indeed the persons whom we
bought the fann from will gladly come to testify if the Highway District seeks to validate the road under Title
40 Chapter 2 203a or in some other venue. Their testimony is simply a matter of the Highway District
agreeing to listen. However, there appears to be no written documentation of such agreements. We know of
no verbal agreement which would give the Highway District a new prescriptive right-of-way. The agreement
as we understood it (the 1996 revision was taking place at the time we were buying the said farm) was Inore
like an authorized easement -prescription was never mentioned and makes no sense as prescription is to be
hostile. Furthermore we were not informed of the 2005 alteration and widening prior to its implementation
or asked for our input.
Neither do we deny that revisions and alterations could have been made prior to 1986, 1976, or greater than
40 years ago. None of these revisions (which were minimal at best) preclude inore recent revisions or
alterations. We have shown our documeiltatioil of such revisions (see our letter at the end of March 2 1, 2007
minutes). We contend major revisions occurred during the last 10 years, contrary to what Orland Arneberg
testified to - '-he's lived out there his whole life and can testify that the road hasn't moved".

North Latah County riighway District
To:
Minutes of Highway District Meeting of March 2 1,2007
Re :
Date:
July 9,2007
Furthermore, we believe a validation of Camps Canyon Road is in order due to these major recent and prior
revisions to Camp's Canyon Road. As we pointed out in the March 21,2007 meeting, our survey has shown
points 40-203A (l)(b) and (c) to be effective; validation is only denied by commissioners' discretion.
2.

The minutes state:
'Richard Hansen showed pictures from 1949 and 1965 that show the road in the same place it is today. Don
Halvorson said the picture may not show enough detail to show a 50 to 80 foot difference in roadway
position. Orland Arneberg and Richard Hansen doubted the road could have moved that far and it would
probably show even at this scale. ... ..... Ron Landeck said that by looking at the aerial photos one could see
there have been no major change in the position of the roadway in the last 40 years."
Our Comment:
Review of aerial photos of 1949 and 1965 with more recent comparable photos may reveal movement of the
centerline of Camp's Canyon Road. We would request copies of these two photos. These are the same aerial
photos that Bob Wagner had last year when we were discussing the position of the road and his driveway
trespass. He had said to me and to others that he had gotten them from Orland Arneberg.

3.

The minutes state.
"Don Halvorson said the original piece of property was deeded to give road access. Richard Hanson asked
what ally of this had to do with the Highway District."
Our Comment.
The Highway District is in the business of maintaining right-of-ways between, through, and over property of
land owners. Access to the road is inherently what the Highway District is about.

4.

The minutes state:
"Richard Hansel1 said there is an existing road with a 50 foot prescriptive right-of-way and Don Halvorson
seemed only to be worried about movement of the road without his prior knowledge."
Our Comment:
Our contention is that right of way , but rather that the previous alterations and the most recent alterations
have pushed the road out of its original right-of-way. Dan Payne said the only way that road can be changed
and has been changed is to the north. We do not deny it has been changed to the north. The widening has
always been to the north and that is why Camps Canyon Road is out of its prescriptive right-of-way. Ron
Landeck said that the prescriptive right-of-way does not necessarily follow a change in the road bed. It
appeared that neither Anleberg nor Hanson were paying any attention to what Landeck was saying.

B. THE WAGNER DRIVEWAY.
1.

The minutes state:
Ron Landeck asked about the old driveway.
Our Comment:
Although the Wagner driveway has been repositioned and there is no problem with the driveway's present
position, Idaho Statute 52-1 10 -Abatement - does not preclude action. The abatement of a nuisance does
not prejudice the right of any person to recover damages for its past existence. Damages include but are not
limited to survey costs to resolve trespass (which was being encouraged by Highway District on April 12,
2006 meeting and was permitted by the drivervay access permitting process.).

Page 2

North Latah County d g h w a y District
To:
Minutes of Highway District Meeting of March 2 1, 2007
Re:
Date:
July 9,2007
2. The minutes state:
"Don Halvorson asked about him and Bob Wagner giving a deed to North Latah County Highway District
for the road right-of-way."
Our Comment:
Highway District commissioners both averred that Bob Wagner did not ask the Highway District about our
(Wagners and Halvorsons) offering the Highway District a deeded right-of-way to settle the driveway issue.
Ron Landeck also confirmed that that would have been the reasonable way to solve the problem
(nohvithstanding that this would have required a survey.).

C. FENCE
1.

The minutes state:
"Richard Hansen asked Mr. Halvorson if he felt his fence was more tlian 25 feet from the center of the road."
Our Comment:
We contend that our fence is more than 25 feet from the center line of the original prescriptive right-of-way.
Indeed, in some places (see our letter at the end of 3/21/07 minute) it is greater than 84 and 50 feet.
Furthermore, we contend that our fence is rightfully built and therefore is afforded legal right to exist.
Violation to the fence is considered to be a misdemeanor or felony. Title 18, Chapter 70, 18-7012, 18-700 1
We do not deny the Highway District has rights to maintain safe roads. They have adequate legal avenues
(other than the prescriptive right-of-way) to proceed. They may acquire new land and pay for structures to
be relocated.
Furthermore, we believe the Highway District has the duty to clarify the issue and to supply record for
review by us to determine if judicial review is necessary.
The minutes state.
Lines 2 1 and 22 where the minutes read "Don Halvorson said he wanted to know if anything near his fence
so he wouldn't have to deal with damage."
Our comment.
This sentence makes no sense as read and approved.

D. FUTURE REVISIONS
1.

The minutes state:
"Mr. Halvorson was also concerned with how people parked on the road. Tami Van Houten said she parks
on the road and walks down the hill to her house on occasion."
Our Comment:
We (Halvorsons) are concerned with the inadequacy of the present road conditions as in the winter people
are continuing to park along our alfalfa field because they cannot negotiate the steep incline at the west
property line. Melanie Wolf (not Tami Van Houten) says she parked her car there because she was not about
to risk her life or property in trying to negotiate that hill during icy conditions.
Taini Van Houten said the road has changed very much as they used to have to walk from Littie Bear Road
to their house when they first moved there. .
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North Latah County l~ighwayDistrict
To:
Minutes of Highway District Meeting of March 2 1,2007
Re:
Date:
July 9,2007
Orland Arneberg responded to Tami by saying that he was glad that someone appreciated the changes the
Highway District had made (notwithstanding his other statement that the road had not been altered or
revised.)

2.

The minutes state:
"Dan Carscallen asked Do11 Halvorson if-as long as nothing moves without first consulting with Halvorsoil
and Wagner-everything is okay. Don Halvorson said that everytl~ingwas okay."
Our Comment:
Everything is ok if the situation remains stable- this is unlikely as history proves. If everything is okay, then
complete the validation and issue a document stating the status of the fence, the type of and position of the
right-of-way, (a survey would have been required at the time of the 1996 revision, Title 40 Chapter 6 605)
what the limits of a prescriptive right-of-way are, and what processes are required to widen, alter, or revise
Camps Canyon Road in the future. Is maintenance feasible without violations to the fence? What remedies
are available to encroachment on the fence? These questions are better to be answered now rather than when
time for action limits time to answer them. The roadbed has been revised and we expect further alterations.
As Ron Landeck stated, the Highway District is directed to maintain safe roads. Safer roads lead to
revisions. Consultation with land owners and keeping resident and patrons inforrned call start anytime. The
public process need not wait until the public has no chance for input. In the meantiine some barrier system is
necessary to protect the fence from further intrusion.

The foregoing is more like we experienced the meeting of 312 1/07. The abridgement of the minutes seem to
be also causing a difficulty in establishing a complete, accurate and fair record. It would seem that due
process would be better served by a transcribable verbatim record.
Two further corrections need to be made:
1) In our letter of 3/21/07 we stated that if the road inoved again that the 3+ acre parcel would move again.
This is incorrect as Ron Landeck surmised. Once a survey is recorded the property corners will not
continue to move with the road.
2)

The points in the deed description were not a recorded survey.

Don and Charlotte Halvorson
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1290 American Ridge Road
Kendrick, ID 83537
208-289-5602
Dawn0 1@,tds.net

July 8,2007

Our intent in submitting these statements is to 1) provide opportunity to correct misrepresentations and
omissions in the record of the April 2006 Highway District meeting, 2) to restate our purpose in
approaching the Highway District regarding problems with Camps Canyon Road on 4/12/06, and 3) to
provide an opportunity for the highway district to address those concerns.

MISREPRESENTATIONS
AND OMISSIONS IN THE RECORD OF THE APRIL2006 MEETING.
All guests in attendance are not identified in the minutes. After the first three lines as the minutes are
recorded, the meeting proceeded as follows.
Orland Arneberg looked at me and nodded. I nodded back. Orland said, "Don, you have the floor". I
responded that I was not on the agenda. I indicated that the room was fir11 of other people who must be
here for some reason and must come before me, or have something to do with old business. To this,
Danny Payne interjected that he had not contacted anyone. Bob Wagner moved to the head of the room
as if he were going to handle the meeting fiom that point on. For the next 45 minutes arguments
persisted and at no time did anyone rise to regain control of the meeting. However mundane this
rendition of the opening of the meeting is, it sets the tone of the meeting. During the first arguments
four important statements were made by the highway district. (The highway district spoke over half of
the time, yet no comment by any highway district representative even appears in the minutes.):
1)

Danny Payne stated Camp's Canyon Road had not moved from its original position and
furthermore he had not moved the location of the road.

2)

During the 1996 revision of the road (somewhat contradictory to Statement 1) no fence or
barbed wire was covered up or destroyed.

3)

Danny Payne stated that Bob Wagner's driveway access to Camp's Canyon Road was all on
Road District property .

4)

Orland said Camp's Canyon Road had not moved during his watch.

This argumentative style lasted in the meeting for 45 minutes and was ended by my stating that I would
call for a survey and that I had not come to talk about Bob Wagner's driveway; rather I had come to talk
about the problems with Camps Canyon Road.

Don and Charlotte Halvorsori

July 8,2007

Significant omissions from the minutes made by us include, though are not limited to, complaints about
I ) pushing roadway gravel into the fences;
2) pushing downed trees into fences (this one to which Richard Hansen rebutted that his
employees would not do such a thing and to which I remarked that if he came out to Camps
Canyon Road I would show him. This eventually led to Richard Hansen and me meeting at
Camps Canyon Road for review.)
Referral
to entrance in state waters without a permit - categorical denial by both Richard
3)
Hansen and Danny Payne.
Rebuttal
to Dan Payne's statement (#3 above) that prescriptive right of way did not give
4)
ownership of land to the highway district. Furthermore the highway district needed to respect
property lines in the driveway access permitting process.
The minutes of the April 2006 meeting are important inasmuch as this record is the source ofjudicial
review. In our opinion the minutes of the April 2006 Road District meeting do not reflect the tone of
the meeting, the presence, mentioned or not mentioned, of all parties, nor the accuracy of fact. We
submit a motion to revisit the minutes of the April 2006 meeting to enhance the accuracy of record.
We request that the record be amended to document the following specific points.
I . Statement of my intention regarding the April 2006 meeting
a) to learn illformation on how the meetings are conducted and how a citizen requests to be on the
agenda
b) that I was not intending to speak as I was not on the agenda
c) that the topic of the Wagner driveway was brought abruptly to the floor by Highway District
employee Danny Payne.
d) We further submit that neither the tone, direction, nor the conduction or the control of the
meeting was conducive of dispute resolution.
e) Stating that the roadbed has never been alter revised or moved is factually incorrect and
purposely misrepresenting the facts.
e) In effect, our main complaint went unheeded. Was it n~isunderstoodin the disorder of the
meeting? Was it poorly stated? We shall try again.
RESTATEMENT
OF OUR PURPOSE IN APPROACHING THE HIGHWAY
DISTRICT
REGARDING PROBLEMS WITH
CAMP'SCANYON
ROAD.

I.

The location of the public right-of-way, known as Camps Canyon Road, could not be accurately
determined due to numerous alterations. Furthermore, the said public right-of-way as traveled and
used did not generally conform to the location of the said public right-of-way as described in the
public records. Revisions to the roadbed in 1996 resulted in the destruction of the historical
driveway access and movement of the roadbed 50 to 80 feet to the north. The highway district has
no prescriptive right of way in this section of Camps Canyon Road.

REMARKS
We now hold that the commissioners failed to act in good faith in a fair and impartial hearing
the case in the public interest. Having done so, they havehelped to foment a neighborhood dispute
which, if this matter had been given more than arbitrary or capricious decision, might have been
prevented. I came to the meeting with the opinion that, considering all the alterations made to the
road, cooperation was probably necessary. Everyone has a right to make a mistake as no one is

Don and Charlotte Halvorson

July 8, 2007

perfect. Yet they also have a right to correct the mistake. However, opinionated or not, I came with
the intent that this was not my mistake. I neither drew the original property line nor did I alter the
driveway access. I see no mistake in merely pointing to the problem. I was willing to resurvey and
readjust the property line. I would have stayed home if I had not been willing. I was looking for
cooperation from the highway district. Instead I found the highway district confrontational. .
As I told Bob Wagner, the approach to road access is either to 1) survey and deal with it, or 2)
to talk to the highways district, or 3) move out of contention. The crux of the problem is in the
survey. .I requested that Bob Wagner and the highway district might share the cost of the survey. I
contend that a survey is the place to start, or to move the driveway beyond a point of contention.
Moving the driveway further to the west does require more excavation. Neither Bob Wagner nor
the highway district wanted any part of the survey (essentially denying any willingness to cooperate
with the beginning step). I'm not sure if they shared the same reason.
Bob Wagner's contention that he "had surveys", as stated in the minutes, is probably of the
same weight as my "hand written" picture. Bob Wagner neither provided evidence of the survey
nor acknowledged that he was the one who conducted the survey. Bob Wagner's contention to me
that he does surveys for Potlatch in his capacity as a forester does give some credence to his ability
to conduct such surveys. However, Bob Wagner's rigid belief that his survey was right isolated him
from any corrective environmental feedback. His survey experience should have told him he was
wrong and that a survey was necessary; i.e., he didn't just say his survey showed the South, (East to
West) property line extended to the road but actually went 40 feet across the road.
Danny Payne's contelitioli that his measurement of less than 699 feet with his wheel roller
illustrates two things. (This was also lacking fiom the minutes) 1) Clearly the road has been
altered, not only in physical position but it has also been straightened. 2) It clearly showed that
Danny Payne and others had analyzed Bob Wagner's survey and found it to be wrong.
At this point, in my opinion, neither Bob Wagner nor the highway district were willing to even
start talking about how to resolve the problem. I stated that I would call for a survey.
Don and Charlotte Halvorson
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Charlotte Halvorsoil
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Appendix B: Request far Regalatsrgr Taking AnaIysi

Rec:amme
Name:

Address:
City:
County:
1.

Don and Charlotfe Halvorson
1290 American Ridge Road
Kendrick, Idafno
Latab

rm far:
G mALYSHS

Zip Code:

83537

Background Information

This f o m satisfies the written request requirement for a regulatory taking analysis from a state
agency or local governentat entity pursuant to Idaho Code $67-8003(2). The owner of the property
subject to the government action must file this with the clerk or secretary of the agency whose act is
questioned within twenty-eight (213) days of the final decision concerning the matter at issue. A
regulatory taking analysis is considered public idomation. Such an analysis is to be performed in
accordance with the checklist established by the Attarney General of the Stzte of Idaho pursuant to
Idaho Code $67-8003f1). See page 7 of the Idaho Regulatory Takz"p2gsAct CuideEi~esfor a description
of the checklist.
2.

Description of Prupelw
a. Location of Property:

SE 54 NNE '14 Section f 5 T39N3WM
b. Legal Description of Property:

GOVT LOT l WEIc'E) 37.Q AC SENE 15 39 3
PARCEL NUMBER RP 391603Wt 50088 A
3.

Description of Act in Cquest-iol~
a. Date P r o p e e was Affected:
Fall 2004
b, Description of How Properly was Affected:
1) WGIDEXT OF PUSHmG THE T E E THROUGH TME FENCE
At the 4/12/06 Wighx3ray District meeting, I brought to the aaten"tion of the comnissioners
the blatant disregard for private propew as evidenced by a fallen!tree pushed t h u g h the fence.
The grader operator had pushed a svhd fallen tree though our fence. Richard Hanson (NLCHD
Comissioner) vehemently claimed that he did not believe that a highwq employee wwouIddo
such a thing. I said that I found it to be unbelievable also. but it was so md that I would be glad
to show him if he would come out to see. Richard Hanson did come out about 6 weeks later and
he and I walked down Camps Gatlyon Road to observe our complaints. The fofloviring is
excerpted from our notes..

"In May, 2006 1met with Richard Kanson on site. 1lald him that if we both found

this event (the fallen tree being pushed through the fence) to be unbelievable, then it
is gross negligence, for neither he nor I would believe that a reasonable man would
do such a thing. I offered him the possibility of two to three other people to confirm
what I had said. (Notwithstanding that he claimed he did not believe that a highway
employee would do such a thing) Hanson claimed the event was within their
prescriptive right. I told him it was also within their prescriptive right to act
reasonably. (Neither Hanson nor any other Highway District personnel have seemed
interested in talking to any other people who might confirm or extend any remarks I
had made.) He went on to say that it was, after all, my tree as the landowner
continues to own what is not within the roadbed but is still within the prescriptive
right-of-way. I pointed out to him that the tree originated on the other side of the
road and in any event was not my tree. Furthermore the tree lay where it had lain for
six months; the remains of the tree had not been causing anyone other than the road
district a problem. A neighbor had sawed out a chunk of the tree to allow passage of
vehicles, and maintenance on that section of the roadway was only once a year.
There did not appear to be any emergent reason to deal with the tree at the moment
of the passage of the grader. This claim that the prescriptive right overrides
everything is, in our opinion, not correct. Furthermore our fence lies outside of the
old prescriptive right-of-way that was given up in 1996. Although Richard Wanson
agreed with me on the probable past position of the road he seemed to rely on Orland
Arneberg's claim that there had been no revisions to the road bed during his
[Arneberg's]"watch". Richard Hanson probably does not have historical experience;
and so is at a disadvantage to say when or how alterations have occurred. He may or
may not have asked Orland or the foreman, Dan Payne."
In the 3/21/07 meeting this issue was brought up again in which Mr Hanson
asked if our fence was more than twenty-five feet from the center of the road and we
responded that it was more than 25 feet fiom the center of the old prescriptive rightof-way. We do not believe that a highway district can create a new prescriptive
right-of-way. Further we state that the NLCHD does not know the exact location of
the right-of-way due to their alterations of the road. This would require survey and
records both of which seem to be carried out with deliberate indifference to the Idaho
Statutes and private property rights.
Our opinion is that the pushing of the tree through the fence is not justified in the
presence of or the absence of a prescriptive right-of-way. Furthermore we consider these acts
and omission as a taking of pritrate property.
c. Regulation or Act in Question:
Title 40 Chapter 6 40-605, 608, 610,611, Title 18 Chapter 70 18-7012, 700 1, Title 18
Chapter 26 18-2602, Title 40 Chapter 13 40-1336, Title 67 Chapter 23 67-2343,
Title 40 Chapter 2 40-203a, Title 6 Chapter 9 6-904c, Title 40 Chapter 23 40-23 19,
2302, Idaho Administrative Procedure Act Title 67 Chapter 52 5201 through 5292,
Ethics in Government Manual-Lawrence Wasden, 42 U.S.C. (I 983) (Section 1983)
Idaho Regulatory Takings Act Title 67 Chapter 80 8001. 8002, 8003, Idaho Constitution
Article 1, 614. Right of Eminent Domain

d. Are You the Only Affected Property Owner? Yes

No

X

e. State Agency or Local Governmental Entity Affecting Property:
North Latah County Highway District
f. Address of Agency or Local Govermental Entity:
1132 White Ave.
Moscow, Idaho 83843
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Appendix B: Request- for Regnltatov TaGag Andy
Resomwended Form for:
Name:
Address:
City:
County:

Don and Charlotte Halvorson
1290 American Ridge Road
Kendrick, Idaho
Latah

Zip Code:

Y

83537

This form satisfies the written request requirement for a regulatory taking analysis fi-om a state
agency or local governmental:entity pursuant to Idaho Code 67-8003(2). The owner of the property
subject to the government action must file this with the clerk or secretary ofthe agency whose act is
questioned within hrv-enty-eight (28) days of the final decision concerning the matter at issue. A
regulatory taking analysis is considered public infomla~on,Such an analysis is to be performed in
accordance with the checklist established by the Attorney General of the State of Idaho pursuant to
Idaho Code 9 67-8003(1). See page 7 of the Idaho Replatory Takings ,4ct Guidelines for a description
of tlze checklist.
2.

Description of Property
a. Location of Property:

SE ?4NE % Section 15 T39N3WBM
b. Legal Description of Property:
PARCEL NUMBER W 39N03UT150008 A
3.

Description of Act in Question
a. Date Property was Affected:
Summeri'fat12006
b. Description of How Propem was Affected:

2) BURYING TEE FENCE WIRES DURPFlG THE 2006 ROAD BED WIDENING
At the 3/21/07 regular meeting we showed ihe comissionsrs pictures of the wires buried
during the 2006 +denkg of the road bed. Darn Payne asked where this fence encroacbent was
and 1told him that it was by the cetlveri znd the C O I T ~Although
~.
notified at this meeting no
repair has occurred.

We consider these acts a d omissions to be a taking of private property
c. Regulation or Act in Question:
Title 40 Chapter 6 40-605,608,610. 6 1I. Title 18 Cha~ter70 f 8-7012, 700 I , Title 18
Chapter 26 18-2602, Title 40 Cbalster 13 40-1 336, Title 67 Chapter 23 67-2343,

Title 40 Chapter 2 40-203a, Title 6 Chapter 9 6-904c, Title 40 Chapter 23 40-23 19,
2302, Idaho Administrative Procedure Act Title 67 Chapter 52 5201 though 5292.
Ethics in Government Manual-Lawrence Wasden, 42 U.S.C. (1983) (Section 1983)
Idaho Repulatorv Takings Act Title 67 Chapter 80 8001, 8002, 8003, Idaho Constitution
Article 1, 614. Right of Eminent Domain
d. Are You the Only Affected Property Owner? Yes

No

X

e. State Agency or Local Governmental Entity Affecting Property:
North Latah County Highway District
f. Address of Agency or Local Governmental Entity:
1132 White Ave.
Moscow, Idaho 83843

tdaho Replatony T a b g s Act G n i d t - ~ e s

AppendiLg B: Request for Reefsstosy TaGng An
Recsmme
Name:

Address:
City:
County:
1.

Don and C h l o t t e Halvorson
1290 American Ridne Road
Kendrick, Idaho
Lath

lrm for:

Zip Code:

83537

Background hformation

This form satisfies the vvritte~request requirement for a regulatory taking analysis fiom a state
agency or local governmental entity pursuant to Idaho Code $67-8003(2). The owner of the property
subject to the government action must file this with the clerk or secretary of the agency whose act is
questioned within twenty-eight (28) days of the Gnal decision concerning the matter at issue. A
regulatory &king analysis is considered public infomation. Such an analysis is to be performed in
accordi~icewith the checklist established by the Attorney General of the State of Idaho pursuant to
Idaho Code 5 67-8003(1). See page 7 of the Idaho Re!guEatory TQkingsAct Guidelines for a descriptim
of the checklist.
2.

Description of Property
a. Location of Property:

SE % NE 54 Section 15 T39N3WBM
b. Legal Descfiption of Property:

GOVT LOT 1 (MENE) 37.0 AC SENE 15 39 3

PARCEL N M B E R IPP 39N03W 150008 A
3.

Description of Act in Question
a. Date Property was Affected:
SmerFd12006
b. Description of Wow Property was Affected:
3) THE INCIDENT OF THE ROLLER BEING P U S m D INTO THE FENCE
At the west end of the corral fence there is a section of fence cornmeted of four 2x6
rails. These rails cover the anchor chain which stabilizes the suppart post for the westward
heading section of wire fence. An old soil cornpaction roller lay outside of the corral fence here
since around 1996. In 1996 the highway district revised the road and I rebuilt the fence. The
roller came fiom across the road--the Harrismuffplace, now the Wagers'. The roller and a
deck of lags were left at the edge of the road by the highway district afker that revision. It did not
belong to me, so 1 left it where it stood and built the new corral fence leaving the roller outside of
the fence. In 2006, when the road was widened, the highway district filled the older ditch at the
edge of the road with their wideraing. They then created a new ditch by pushing the roller into
the fence disEodging a rail and dermipriprg the wlrefeprce supportpost. The previous drainage
had been working fine for xen. years,

We consider these acts and omissions to be a taking of private property. Pushing the roller into
the fence is not justified in the presence or absence of a prescriptive right-of-way.
c. Regulation or Act in Question:
Title 40 Chapter 6 40-605, 608, 6 10,611, Title 18 Chapter 70 18-70 12, 700 1, Title 18
Chapter 26 18-2602, Title 40 Chapter 13 40-1336, Title 67 Chapter 23 67-2343,
Title 40 Chapter 2 40-203a, Title 6 Chapter 9 6-904c, Title 40 Chapter 23 40-23 19,
2302, Idaho Administrative Procedure Act Title 67 Chapter 52 520 1 through 5292,
Ethics in Government Manual-Lawrence Wasden, 42 U.S.C. (1983) (Section 1983)
Idaho Regulatory Takings Act Title 67 Chapter 80 8001, 8002, 8003, Idaho Constitution
Article 1, 4 14. Right of Eminent Domain
d. Are You the Only Affected Property Owner? Yes

No

X

e. State Agency or Local Governmental Entity Affecting Property:
North Latah County Highway District
f. Address of Agency or Local Governmental Entity:
1132 White Ave.
Moscow, Idaho 83843
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Appendix B: Reqrtiest for Wemiatory Taking Analysis
Recornme
Name:
Address:
City:
County:

Don and Charlotte Wdvorson
'1290 American Ridge Road
Kendrick, Idaho
Latah

--

-

8\Li.

.,%

rm for:
G IWaYSIS

Zip Code:

83537

This form satisfies the written request requirement for a regulatory taking analysis from a state
agency or local govemental entity pursuant to Idaho Code § 67-8803(2). The owner of the property
subject to the govement action must file this with the clerk or secretary of the agency whose act is
questioned within twenty-eight (28) days of the final decision concerning the matter at issue, A
regulatory W n g analysis is considered public infomation. Such an analysis is to be performed in
accordmce with the checklist established by the Attorney General of the State of Idaho pusuant to
Idaho Code 5 67-8003(1). See page 7 of the I d ~ h Regulatoay
o
TakiMgs Act Gzaidelirzes for a description
of the checklist.

2.

Description of Property
a, Location of Property:

SE ?4NE ?4Section 15 T39N3WM
b. Legal Description of Property:
GOVT LOT 1 WEN') 37,O AC SENE 15 39 3
PARCEL NUMBER RP 39N83W150008 A
3.

Description of Act in Question

a. Date Property was Affected:
Spring 2006
b. Description s f f-fow Property was Affected:
4) WAGNER DHVEWAY ACCESS P E W I T AND TESPASS
Regular meeting of North Eatah County Highway District took piace on 4/12/2006.
Orland Arneberg @=!LCHD Commissioner) ancf Dan Payne took a biased and what we felt was
udar,YPirl position on the Wager driveway saying that the prescriptive right-of-way gave Bob
Wagner the right to frespass as the disputed area was on their prescriptive right-of-way. Dan
Payne's contenttion that the road frontage he had measured was not in accordmce with the
Wagner deed was correct. However, this inconpence of the physical situaGon and the deed
description was evidence sf road bed alteration and revision rather than a factor for giving the
Wasem a permit to csnstmct a driveway access. (Dm Pa-yrie md Orland h e b e r g should have
known this for it was they that altered the highway.) The need for a survey was clear and I
suggested that the NLCHD and the Wapers share the cost of a professional s w e y . Either the
highway district didn't know where the highway was in relation to the public record due to
multiple revisions, in which case a survey and validation of the highway was in order; or they did

know the highway had moved out of its old prescriptive right of way in 1996 and they were
purposely misrepresenting the situation. Either way the NLCWD did not have a valid right-ofway because they had not done the survey at the time of the revision. Although the driveway
access was the topic the NLCHD wanted to talk about I brought up other issues mainly
concerning the abuse of the prescriptive right of way (the driveway issue was made a
"prescriptive right" issue by the NLCHD.).
We consider these acts and omissions to be a taking of private property.
c. Regulation or Act in Question:
Title 40 Chapter 6 40-605, 608, 610, 6 11, Title 18 Chapter 70 18-70 12, 700 1, Title 18
Chapter 26 18-2602, Title 40 Chapter 13 40-1336, Title 67 Chapter 23 67-2343,
Title 40 Chapter 2 40-203a, Title 6 Chapter 9 6-904~.Title 40 Chapter 23 40-23 19,
2302, Idaho Administrative Procedure Act Title 67 Chapter 52 5201 through 5292,
Ethics in Government Manual-Lawrence Wasden, 42 U.S.C. (1983) (Section 1983)
Idaho Regulatory Takings Act Title 67 Chapter 80 8001, 8002, 8003. Idaho Constitution
Article 1, 614. Right of Eminent Domain
d. Are You the Only Affected Property Owner? Yes

No

X

e. State Agency or Local Governmental Entity Affecting Property:
North Latah County Highway District
f. Address of Agency or Local Governmental Entity:
1132 White Ave.
Moscow, Idaho 83843

Idaho Regularlov TaErirngs Act Guidb--aes

Appendix B: Request for ReguXartorgr Taking Analysis
Recc~mmendedForm for:

Na-me:
Address:
City:
County:
1.

-

Don and Charlotte Halvorson
1290 American Ridge Road
Kendrick, Idaho
Lath

Zip Code:

83537

Background Information

This form satisfies the written request requirement for a regulatory taking analysis from a state
agency or local governmental entity pmsuant to Idafio Code 8 674800362}. The owner s f the property
subject to the govement action must file this with the clerk or secretary of the agency whose act is
questioned within twenty-eight (28) days of the final decision concerning the matter at issue. A
regulatory taking analysis is considered public information. Such an analysis is to be performed in
accordance with the checklist established by the Attorney General of the State of Idaho pursuant to
Act Gzcidelirres for a description
Idaho Code § 67-8003(1). See page 7 of the Idaho Repiatory Taki~gs
of the checklist.

2,

Description of Property
a. Location of Property:

SE % NE $4 Section 15 T39N3MM
b. Legal Description of Property:
GOVT LOT 1 CNENE) 37.0 AC SENE 15 39 3
PARCEL MUMBER RP 3W03W 1 50008 A
3.

Description of Act in Question
a. Date Property was Affected:
2005- 2006
b. Description of Now Property was Affected:
5 ) 2005-2006 W i d e ~ of
g C m p s C m o n Road
D ~ the E
years of 2005-2005 the NLCHD has taken. land witb_outdue process mdl or iusf
cornwensation in widening of C m p s C m o n b a d in a northeriv direction as it passes throucrh
our wroDcfiy. Where there was 5-15 feet of buffer of land, which in our opinion belongs
mencumbered by any Instrument to us, between the road bed md our fence there is now, in
places, no clemanee beween ow fence and the road bed and the road bed is encroaching on our
ri&tfull~built and rightmy positioned fence. Not onlv has this widening taken land without
just com~ensationit has u n l a ~ l f ydamaged our fence.
c. Regulation or Act in Question:
Title 40 C11a~ter6 40-605.608.6 10,611, Title 18 Cha~ter70 18-7012,7001, Title 18
Chapter 26 18-2602. Title 40 Cha~ter13 40-1 336. Title 67 Cha~ter23 6'7-2343,
Title 40 Cha~ter2 40-203a. Title 6 Chapter 9 6-904c, Title "IChapter 23 40-23 19.

2302, Idaho Administrative Procedure Act Title 67 Chapter 52 5201 through 5292,
Ethics in Government hdanual-Lawrence Wasden, 42 U.S.C. (1983) (Section 1983)
Idaho Regulatory Takings Act Title 67 Chapter 80 8001, 8002, 8003, Idaho Constitution
Article 1, 4 14. Right of Eminent Domain
d. Are You the Only Affected Property Owner? Yes X

No

e. State Agency or Local Governmental Entity Affecting Property:
North Latah County Highway District
f. Address of Agency or Local Governmental Entity:
1132 White Ave.
Moscow, Idaho 83843

Rim Rock C o n s u l t ~ n ~
Inc.
,
1020 South Adams Street
Moscow. ID 8 3 8 4 3

PROFESSIONAL SERVICES AGREEMENT
CONTRACT AND WORK REQUEST
Don Halvorson
1 290 American R ~ d g eRoad
Kendr~ck,Idaho 03537

PROJECT LOCATION / DESCRIPTION: Survey Property boundary and County Road
locations in E 1/2 NE I/4, Section 15, T39N, R3W, DM, Latah County.
SCOPE OF'WORK: Surveyor w ~ l do:
l
research, corner searches, field locat~ons,r o a d
locations, computations and analys~s,s e t p r o p e r t y corners, prepare a Record o f Survey
for t h e subject property. O t h e r services may b e p r o v ~ d e das requested b y Client a t
a d d ~ t ~ o ncaol s t based upon t h e current rate schedule. The described s c o p e o f work will
b e completed a t an ESTIMATED c o s t o f $4000 - 5250 , n o t including recording and
filing fees and based upon t h e following rates and c o n d ~ t ~ o nn so t e d below.
CONDITIONS OF PROVIDING SERVICES: Unless otherwise n o t e d here~n,Rim Rock
Consulting, Inc., "SURVEYOR" will determine t h e equipment and methods to b e ut~lized
t o complete the above d e s c r ~ b e d" s c o p e o f work" and will schedule field and office
functions as weather conditions, prior p r o j e c t commitments, and other considerations
allow. A Record o f Survey map will b e r e c o r d e d if required b y s t a t e law w ~ t h l n90 days
o f t h e complet~ono f the survey. The recording o f s a ~ dRecord o f Survey 15NOT a
condition o f t h ~ scontract. A preliminary c o p y o f said map may b e p r o v ~ d e dto t h e client
b u t will n o t b e final until after recording. SURVEYOR ASSUMES N O LIABILITY GREATER
THAN THE AMOUNT O f THIS CONTRACT. C o s t s w ~ l b
l e b ~ l l e dmonthly based upon a
percentage o f completion, or a t completion o f p r o j e c t whichever occurs flrst. C o s t s will
n o t exceed I 10% o f the above estimate wlthout prior approval b y t h e Client. All billings
are due and payable upon r e c e i p t o f t h e statement. If n o t received within 30 days, an
adrntnlstratlve fee of $35.00 / month will b e added t o t h e balance due, and a mechan~c's
hen may b e filed on p r o p e r t ~ e s .
Countersigning and returning a c o p y of this contract w ~ l serve
l
as agreement and
authorizat~ont o proceed.

SURVEYOR:
Date:
.*

Prowdlnq profess~onalsurvevlns serwces In the West slnce 1974

Page I of 2

0i 2
k t

RATE SCHEDULE (EFFECTIVE JAN. I , 2005)
PROFESSIONAL LAND SURVEYOR:
S U R V N TECHNICIAN
2 MAN CREW wl EQUIPMENT (GPS)
2 MAN CREW w/ EQUIPMENT (NOT GPS)
COMPUTER MAPPING SERVICE
VEHICLE MILGAGE (over I 0 0 miles)
SPECIAL MATERIAL5 o r EQUIPMENT RENTAL:
ATV o r M/C RENTAL
GPS RENTAL (2 units) (does not ~ncludetechntc~an)

$ 05 / hour
$ 4 5 / hour
$ I I 5 / hour
$ 9 5 / hour
$ 4 5 / hour
$ 0 . 5 0 1 mlle
at c o s t plus 1 0 %
$ 5 0 1 day
$250 / day

CONDITIONS OF PROVIDING SERVICES: The above rate3 are the bas15for our project
est~matesand will apply t o tlme and expense contracts and t o requested extra work.
Rates Include normal survey suppl~esand equlpment. Vehlcle mileage 1s Included In the
rate up t o 100 rnlles total. Unless otherwtse noted rn the contract, RIM ROCK
CONSULTING, will deterrnlne the equlpment and methods t o be utll~zedt o complete the
descr~bed"scope of work" and will schedule f~eldand offlce functions as weather
condltlons, prior project commitments, and other conslderatlons allow.

RIM ROCK CONSULTING, INC. ASSUMES NO LIABlLlN GREATER THAN THE AMOUNT
OF THIS CONTRACT, UNLESS SPECIFIC PROJECT INSURANCE IS REQUESTED BY THE
CLIENT. . *

APPROVED FOR PROJECT:

CLIENT:
Date:

L LO^

I

&Mdm

'

s

R~rnRock Consult~ng,lnc.
9

1020 5.Adarns S t r e e t
Moscow, ID 03643

DATE

71'1 012006
INVOICE #
560

Don Halvoson
1 290 Amerrcan R ~ d g eRoad
~ e n d n c k ,ID 03537

PROJECTIJOB:

Survey prop. bound. 4 county road loc.

DESCRIPTION
Professronal Land Surveyor
2-Man F ~ e l dCrew wlth GPS
2-Man Freld Crew w ~ t hTotal S t a t ~ o n
I -Man Field Crew wlth GPS
CADD

HOURS

16
16
12
4
0

Adm~n./Recordrng/Copyrng

RATE

05.00
1 15.00
95.00
105.00
45.00
36.50

BALANCE DUE

AMOUNT
1,360.00
1,840.00
1 ,140.00
420.00
360.00
36.50

$5,15C;.50

,
C o s t s shown are due and payable upon recerpt o f brll. If n o t r e c e ~ v e dwithin 30 days. an
adrnrn~stratlvecharge o f $35/rnonth will b e added to the unpa~dbalance. As a small company,
we apprecrate your prompt payment.
.i

Please call ( 2 0 0 ) 0 0 3 - 5 3 3 9 for questions concerning your brll.

THANK YOU FOR THE OPPORTUNITY TO BE OF SERVICE

RONALD J. LANDECK, ISB No. 3001
JAMES L. WESTBERG, ISB NO. 2264
LANDECK, WESTBERG, JUDGE & GRAHAM, P.A.
414 S. Jefferson
P.O. Box 9344
Moscow, fD 83843
(208) 883-1505
FAX (208) 883-4593
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SECOND DISTRICT COURT

OF THE DISTRICT OF IDAHO, N AND FOR THE COUNTY OF LATAH
DON & CZ-IARLOmE HALVORSON
(Husband and Wife),
Plaintiffs,

1
) Case No. CV 2008-180

1

)
)
)
VS.
)
)
NORTH LATAH COUNTY HIGHWAY
DISTRICT; BOARD OF C O ~ S S I O N E R S
FOR )
THE NORTH LATAH COUNTY HIGHWAY
)
)
DISTRICT, ORLAND ARNEBERG, RICHARD
HANSEN, SHERMAN CLYDE, in their individual )
capacities; DAN PAYNE, in his official capacity and )

in his individual capacity,
Defendants.

DEFENDANTS' EX PARTE
APPLICATION OR, ALTERNATIVELY,
MOTION AND BRIEF TO ENLARGE
TIME TO FILE IESPONSTVE
PLEADING TO PLALNTIFFS' MOTION
FOR DECLARATORY JUDGMENT AND
MOTION TO VACATE HEARING

1
1
1

Defendants North Latah County Highway District ('NLCI-PD''), Board of Comissioners
for the North Latah County Highway District, Orland h e b e r g , Richard Hansen, Sherman Clyde,
and Dan Payne (collectively "Defendants"), through their attorneys Landeck, Westberg, Judge &
Graham, P.A., by Ronald J. Landeck, hereby make ex parte application andlor move the Court
DEFENDANTS' EX PARTE APPLICATION OR, ALTERNATIVELY, MOTION AND
BRIEF TO ENLARGE TIME TO FILE RESPONSTVE PLEADING TO PLAINTIFFS'
G-- 1
MOTION FOR DECLARATORY JUDGMENT AND MOTION TO VACATE HE

8169

under Rules 6(b) and/or 7@)(3) I.R.C.P. for an Order (i) granting Defendants an enlargement of
time until May 9,2008, for filing with this Court a responsive pleading to Plaintiffs7Motion For
Declaratory Judgment filed April 11,2008, and (ii) vacating the hearing on Plaintiffs' Motion
For Summary Judgment set by Plaintiffs for hearing on April 29,2008.
Landeck, Westberg, Judge & Graham, P.A. (the "firm") has represented NLCHD as its
attorney for approximately twenty years. Ronald J. Landeck, a member of the firm, has been and
is the attorney primarily responsible for performing legal services for NLCHD, and is the only
attorney at the firm who is familiar with the facts of this matter. Mr. Landeck has been out of the
office for medical reasons since March 20,2008, and believes he will be able to return to work
full-time on or about April 21,2008.
Defendants and Mr. Landeck desire that Mr. Landeck be primarily responsible for
providing legal services in this matter, however, Mr. Landeck will be unable at least until May 9,
2008, to respond in a timely manner on Defendants' behalf to Plaintiffs' Motion For Declaratory
Judgment. Further, Defendants7Notice of Hearing regarding Plaintiffs' Motion For Declaratory
Judgment set for hearing on April 29,2008, would not permit a reasonable time for Mr. Landeck
to prepare and respond before the time set for such hearing. In addition, Plaintiffs7Motion For
Declaratory Judgment is improper and the bearing on said Motion should be vacated as said
Motion's same issues are plead in paragraphs 8(f)(v)-ix on pages 20 and 21 of Plaintiffs'
Complaint and such issues should be joined in said Complaint and, moreover, t h s Court has
previously ordered that Defendants are granted until May 9, 2008, to respond to Plaintiffs'
Complaint, including the issues raised by Defendants' Motion For Declaratory Judgment.
No prejudice will result to Plaintiffs as a result of said enlargement of time and vacation
of hearing. Good cause exists for the Court to grant Defendants' Ex Parte Application or Motion
DEFENDANTS' EX PARTE APPLICATION OR, ALTERNATIVELY, MOTION AND
BRIEF TO ENLARGE TIME TO FILE RESPONSIVE PLEADING TO PLAlNTZFFS'
h4OTIOPi FOR DECLARATORY ;niBGblENT
MOTION TO VACATE HE
G-- 2

0166

to Enlarge Time and Defendants' Motion to Vacate Hearing, and Defendants request that their ex
parte application andlor motions be granted as set forth above. This application and motion is
supported by the Affidavit of Ronald J. Landeck filed previously herewith. If ex parte
application is not granted, Defendants request an opportunity to present oral argument in support
of this Motion.
RESPECTFULLY SUBMITTED this 14%day of April, 2008.
LANDECK, WESTBERG, JUDGE & GRAE-IAM, P.A.

CERTIFICATE OF SERVICE
I hereby certify that on this 1 4 day
~ of April, 2008,I caused a true and correct copy of thls
document to be served on the following indwidual Inthe manner indicated below:

DON HALVORSON
CHARLOTTE HALVORSON
1290 AMERICAN RIDGE ROAD
KENDRICK, IDAHO 83537

[X 1 U.S. Mail
[ 1 Federal Express Standard Overnight Mail
[ IFAX
[ ] Hand Delivery

DEFENDANTS' EX PARTE APPLICATION OR, ALTERNATIVELY, MOTION AND
BRIEF TO ENLARGE TIME TO FILE RESPONSIVE PLEADING TO PLAINTIFFS7
MOTION FOR DECLARATORY JUDGMENT AND MOTION TO VACATE WE

RONALD J. LANDECK, ISB No. 3001
JAMES L. UTESTBERG, ISB No. 2264
LAJWECK, WESTBERG, JUDGE & GRAHAM, P.A.
414 S. Jefferson
P.O. Box 9344
Moscow, ID 83843
(208) 883-1505
FAX (208) 883-4593
Attorneys for Defendants

IN THE DISTRICT COURT OF THE SECOND DISTRICT COURT
OF THE DISTRICT OF IDAHO, IN AND FOR THE COUNTY OF LATAH
DON & CHARLOTTE HALVORSON
(Husband and Wife),
Plaintiffs,
VS.
NORTH LATAH COUNTY HIGHWAY
DISTRICT; BOARD OF COMMISSIONERS FOR
THE NORTH LATAH COUNTY HIGHWAY
DISTRICT, O R L N ARNEBERG, RICHARD
W S E N , SHERMAN CLYDE, in their individual
capacities; DAN PAYNE, in his official capacity and
in his individual capacity,
Defendants.

1

) Case No. CV 2008-180

1
)
)
)
)

1

DEFENDANTS' SECOND EX PARTE
APPLICATION OR, ALTERNATIVELY,
MOTION TO SHORTEN TIME FOR
HEARING

)

1
)
)
)
)

1
1

Defendants, through counsel, make ex parte application or, alternatively, move this Court
under Rule 7(b)(3) I.R.C.P. for an order to shorten time to hear Defendants' Ex Parte Application

Or,Alternatively, Motion And Brief To Enlarge Time To File Responsive Pleading To Plaintiffs'
Motion For Declaratory Judgment and Motion To Vacate Hearing filed herewith at 9:00 a.m. on
DEFENDANTS' SECOND EX PARTE APPLICATION OR, ALTERNATNELY, MOTION TO
SHORTEN TIME FOR HEARING -- 1

81613

Tuesday, April 15,2008, or as soon thereafter as the matter may be called by the Court in the
designated courtroom at the Nez Perce County Courthouse.
As grounds for this application and motion, Defendants rely upon Defendants' said motion
and brief to enlarge time and motion to vacate hearing and the Affidavit of Ronald J. Landeck
previously filed herewith.
In the event the Court does not grant Defendants' ex parte application, Defendants do not
desire to file a brief but do request oral argument upon this motion.
RESPECTmLY SUBMITTED this 14th day of April, 2008.
LANDECK, WESTBERG, JUDGE & GRAHAM, P.A.

~ t t & n e ~for
s Defendants

U

CERTIFICATE OF SERVICE
I hereby certify that on this 14th day of April, 2008,I caused a true and correct copy of this

document to be served on the following individual in the manner indicated below:

DON HALVORSON
CHARLOTTE HALVORSON
1290 AMERICAN RIDGE ROAD
KENDRICK, IDAHO 83537

[ XI U.S. Mail
[ ] Federal Express Standard Overnight Mail
IFAX
[ ] Hand Delivery

DEFERIDANTS' SECOND EX PhRTE APPLICATION OR, AL,TERNATIVELY, MOTION TO
C--2
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THl2
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
COURT MINUTES

DON & CHARLOTTE HALVORSON,
(Husband and Wife)

Presiding Judge
CARL B. KERRICK
Reporter
NANCY TOWLER
Date APRIL 15,2008
Time: 9:00 A.M.
)

1

Plaintiffs,

Docket No. CV-2008-180

vs.
NORTH LATAH COUNTY HIGHWAY
DISTRICT; BOARD OF
COMMISSIONERS FOR THE NORTH
LATAH COUNTY HIGHWAY DISTRICT
ORLAND ARNEGERG, RICHARD
HANSEN, SHERMAN CLYDE, in their
Official Capacites, and in their Individual
Capacities; DAN PAYNE, in his official
capacity and in his individual capacity,

1
1
)
)
)

APPEARANCES :
DON HALVORSON
For, Plaintiff
J A m S WESTBERG
For, Defendant

)
)
)

1
1

Defendants.

1
SUBJECT OF PROCEEDINGS:

MOTION TO RECONSIDER

BE IT KNOWN, TKAT T E FOLLOWING PROCEEDINGS WERE HAD, TO-WIT:
DC# 2332
1000 Don and Charlotte Halvorson present.
James Westberg present with Dan Carscalin, clerk of highway district.
1037 Mr. Halvorson relys on brief filed previously.
1045 Mr. Westberg addresses Court re: time frame set out.
1101 Mr. Halvorson addresses Court.
A

1

Page of

2

Pages
Presiding Judge

COURT MINUTES APRIL 15,2008

HALVORSON VS. NORTH LATAH CO. HWY

CV-2008-180

1110 Court addresses parties.
1155 Court vacates the motion for declaratory judgment set for April 29, 2008.
Court orders the previous order to remain at this time.
1179 Mr. Halvorson questions Court re: declaratory judgment.
1199 Court responds. The April 29,2008, hearing is vacated.
1217 Mr. Westberg addresses Court.
1224 Court responds.
(1240)Recess 9:05 a.m.

JENNY LANDRUS
APPROVED:
Deputy Clerk
2
Page of

2

Pages

-

Presiding Judge
COURT MINUTES APFUL 15,2008

RONALD J. LANDECK, ISB No. 3001
JAMES L. WESTBERG, ISB No. 2264
LANDECK, WESTBERG, JUDGE & GRAELZM, P.A.
414 S. Jefferson
P.O. Box 9344
Moscow, ID 83843
(208) 883-1505
FAX (208) 883-4593
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SECOND DISTRICT COURT
OF THE DISTRICT OF IDAHO, IN AND FOR THE COUNTY OF LATAH
DON & CHARLOTTE HALVORSON
(Husband and Wife),
Plaintiffs,
VS.

NORTH LATAH COUNTY HIGHWAY
DISTRICT; BOARD OF COMMISSIONERS FOR
THE NORTH LATAH COUNTY HIGHWAY
DISTRICT, ORLAND ARNEBERG, RICHARD
HANSEN, SHERMAN CLYDE, in their individual
capacities; DAN PAYNE, in his official capacity and
in his individual capacity,
Defendants.

1
) Case No. CV 2008-1 80

1

)
)
)
)

1

ORDER DENYING PLAINTIFFS'
MOTION TO RECONSIDER ORDER
GRANTING DEFENDANTS' EX PARTE
APPLICATION TO ENLARGE TIME

)

1
)
)
)

1
1
1

THIS MATTER having come before this Court on the 15'" day of April 2008, for hearing
and the Court not having found good cause to reconsider the Order Granting Defendants' Ex
Parte Application to Enlarge Time;

ORDER DENYING PLAINTIFFS' MOTION TO RECONSIDER ORDER GRANTING
DEFENDANTS' EX PARTE APPLICATION TO ENLA4RGETIME -- 1

0172

NOW THEREFORE IT IS HEREBY ORDERED that Plaintiffs' Motion to Reconsider
Defendants' Ex Parte Application to Enlarge Time is denied.
IT IS SO ORDERED this &?by

of April, 2008.

District Judge
CLERK'S CERTIFICATE OF SERVICE
I hereby certify that on this

@ day of April, 2008, I caused a true and correct copy of this

document to be served on the following individual in the manner indicated below:
DON HALVORSON
CHARLOTTE HALVORSON
1290 AMERICAN RIDGE ROAD
KENDRICK, IDAHO 83537

RONALD J. LANDECK
LANDECK, WESTBERG, JUDGE
& GRAHAM, P.A.
414 S. JEFFERSONP.0. BOX 9344
~VOSCOW,ID 83843

[ ~ u . s Mail
.
[ ] Federal Express Standard Overnight Mail
[ IFAX
[ ] Hand Delivery

m~.

Mail
[ ] Federal Express Standard Overnight Mail
[ ] FAX (208) 883-4593
[ ] Hand Delivery
CLERK OF THE COURT

ORDER DENYING PLAINTIFFS' MOTION TO RECONSIDER ORDER GRANTING
DEFENDAKTS' EX PARTE APPLICATION TO ENLARGE TIME -- 2
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RONALD J. LANDECK, ISB No. 300 1
JAMES L. WESTBERG, ISB No. 2264
LANDECK, WESTBERG, JUDGE & GRAHAM, P.A.
414 S. Jefferson
P.O. Box 9344
Moscow, ID 83843
(208) 883-1505
FAX (208) 883-4593
Attorneys for Defendants

IN THE DISTNCT COURT OF THE SECOND DISTRICT COURT
OF THE DISTRICT OF IDAHO, IN AND FOR THE COUNTY OF LATAH
DON & CHARLOTTE HALVORSON
(Husband and Wife),
Plaintiffs,
VS.
NORTH LATAH COUNTY HIGHWAY
DISTRICT; BOARD OF COMXfISSIONERS FOR
THE NORTH LATAH COUNTY HIGHWAY
DISTRICT, ORLAND ARNEBERG, RICHARD
HANSEN, SHERMAN CLYDE, in their individual
capacities; DAN PAYNE, in h s official capacity and
in his individual capacity,

1
) Case No. CV 2008-1 80

1

)
)
)
)

1

ORDER VACATING HEARING SET
FOR PLAINTIFFS' MOTION FOR
DECLARATORY JUDGMENT UNDER
I.C. 5 67-8003(3)

)
)
)
)

Defendants.
IT IS HEREBY ORDERED that the hearing previously set for the 29"' day of April,
2008, at 9:00 a.m. in the District Court of the Second Judicial District, State of Idaho, at the Nez
Perce County Courthouse in Lewiston, Idaho, to hear Plaintiffs' Motion for Declaratory

ORDER VACATING HEARING SET FOR PLAINTIFFS' MOTION FOR DECLAR4TORY
JUDGLfENT UNDER I.C. fj 67-8003(3) -- 1
0174

Judgment under I.C. 5 67-8003(3)is vacated. The matter shall be reset, if necessary, at the
convenience of the parties.
IT IS SO ORDERED thls /b %aY of April, 2008.

Carl B.Kerrick
District Judge

CLERK'S CERTIFICATE OF SERVICE
I hereby certify that on this

@ day of April, 2008, I caused a true and correct copy of this

document to be served on the following individual in the manner indicated below:
DON HALVORSON
CHARLOTTE HALVORSON
1290 AMENCAN RIDGE ROAD
KENDRICK, IDAHO 83537

[
[
[
[

] U.S. Mail
] Federal Express Standard Overniglit Mail
IFAX
] Hand Delivery

RONALD J. LANDECK
LANDECK, WESTBERG, JUDGE
& GRAHAM, P.A.
414 S. JEFFERSONP.0. BOX 9344
MOSCOW. ID 83843

[
[
[
[

] U.S. Mail
] Federal Express Standard Overnight Mail
] FAX (208) 883-4593
] Hand Delivery

CLERK OF THE COURT

... -

ORDER VACATING HEARING SET FOR PLAINTIFFS' MOTION FOR DECLARATORY
JUDGMENT UNDER I.C. 5 67-8003(3) -- 2

Don Halvorson
1290 American Ridge Road
Kendrick, Idaho, 83537
(208) 289-5602
Plaintiff, Pro se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, I N AND FOR THE COUNTY OF LATAH

Don & Charlotte Halvorson (Husband and Wife))
Plaintiffs

1

VS.

North Latah County Highway District; Board of)
Commissioners for the North Latah County

)

Case No. CV 2008-180

Highway District, Orland Arneberg, Richard

)

PLAINTIFFS' MOTION FOR

Hansen, Sherman Clyde, in their Official

)

DECLARATORY JUDGMENT OF

Capacities, and in their Individual Capacities;

)

I.
C.

Dan Payne, in his Official Capacity and in his

)

Individual Capacity

1

.

5 40-203a

Defendants
Under I.R.C.P. Rule 57, I.C.

5

10-1201, I.C.

5

1
10-1202, and amongst others, Plaintiffs

come before this Court seeking resolution to a controversy arising under above Case
No. CV 2008-180. I n the Plaintiffs' search for avenues of resolution to the stated
matters of the Complaint, (a controversy over the limits of the right of waylhighway of
Camps Canyon Road as it travels through SENE Section 15 T39N R3WBM), Plaintiffs had
P1,AINTIFFS' MOTION FOR DECLARATORY
JUDGMENT OF I.C. 6 40-203a
1

asked Defendants to validate the questioned right of waylhighway on 3/21/07. A
shortened history of the controversy would show 1) a significant alteration to the
Camps Canyon Road in 1996 after permission of the owner was given to the NLCHD to
make the alterations (alterations were made with no preceding survey), 2) a
subsequent widening of the road some ten years later, (with no preceding survey), and
3) an issuance of driveway access permit, that later was shown to be a trespass
violation, with no required survey. The dispute arises over the limits (1. the nature, 2.
the location, 3. the width, and 4. the use) of the right of way and finding a manner in
which to resolve it. Here, under I.C.

5 40-203a,

the inquiry leads to more of a

discussion of the location parameter of a right of way/highway, as well as legal
establishment and proper recording. Plaintiffs' specific intent of this motion is to inquire
if I.C. Ej 40-203a may offer an abutting landowner an avenue of relief from the
controversy. That is, is validation of a right of waylhighway a format under which
Plaintiffs could seek Due Process and resolution to the limits of a right of way/highway,
especially in the light that no other avenue is offered or found. Plaintiffs now ask the
following:
1. Although there may be better paths (Due Process) to resolution, is I.C.

5 40-

203a a manner under which the nature (type), width, location, and use of a right of
waylhighway may be questioned and resolved? These terms a clarified below:
A. Physical characteristics:
(1) Location: position of centerline of the road.

(2) Width: width of the right of waylhighway.
(3) Nature: type of right of way/highway, e.g. prescriptive,
deeded, etc. The nature of a right of way and the width of a right of way
are often inseparable terms. A prescriptive right of way and a deeded
right of way treat the determination of width differently.
PLAINTIFFS' MOTION FOR DECLARATORY
JUDGMENT OF I.C. $40-203a
2

B. Use: This term is found to mean many things:
(1) Use as in public use or private use. For this inquiry, this is the

question the term 'use" implies.
(2) Use can mean also frequency and type of travel. An increase
in the frequency of use and type of travel is not a disputed question in this instance.
(3) Use in a prescriptive sense can mean location and/or width.
These categories are distinguished above and the interchange of terminology will try to
be avoided.
(4) Use can also mean conduit for utilities. The use of a right of
way for a conduit for technicological advancements such as telephone lines is not a
disputed point.

2. I.C.

5 40-203a (1) "Any resident or property owner within a county or

highway district system, ...may petition ...to initiate public proceedings to validate ...," Is
this initiation of validation a question of public/private "use"? Is this initiation of
validation also an avenue to answer questions of location, width, and/or nature?
3. 1.C.

5 40-203a (1) "...or

the commissioners

mav initiate validation

proceedings on their own resolution, if any of the following conditions exist: ..." I s this
initiation of validation a question of the "physical" characteristics of a right of
waylhighway? Is this initiation of validation a question of just the characteristic of
location? I s this initiation o f validation a question of public/private "use"?
4. Validation may be initiated by Commissioners if any of three variables are
met-I. C.

5 40-203a (1) (a)

'If through omission or defect, doubt exists, ...; (b) I f the

location of the highway or public right-of-way cannot be accurately determined due to
numerous alterations ...; or (c) If the highway or public right-of-way as traveled and
used does not generally conform to the location of a highway...".

PLAINTIFFS' MOTION FOR DECLARATORY
JUDG-WENT OF I.C. § 40-203a
3

a. May the members of the public use this approach-does the abutting
landowner, resident, etc, have these reasons (I.C.

5 40-203a (1) (a),

(b), or (c)) for a

validation request or is an abutting landowner, resident, etc. limited to the question of,
is a right of way/highway in the "public interest" or not to be "public"?
b. I n the case of the commissioners' initiation, how is the "may"
construed in I.C.

5 40-203a (1) "...or

the commissioners may initiate validation

proceedings on their own resolution, if..." Does this "may" come under any
discretionary exceptions for actions/liability and/or can it become mandatory, in an
operational and/or quasi-judicial sense, if any one, two or all three variables are
reasonably obvious or have been reasonably shown? I s this

mav tied to other

commissioners duties as in maintaining a valid jurisdiction or authority to operate?

5. Are the outcome avenues for Judicial Review I.C.

5 40-208 the same for both

(or any permutation of the variables, if the entrances of the commissioners and the
abutting landowner, residents, etc. to validation are interchangeable) types of initiation
of validation?
6. Under I.C.

5 40-203a (6) would a fence qualify as a structure?

7. Does the highway district have a quasi-judicial function in this matter?
8. Does the highway district have a constitutional question of Due Processpolicy formulation-here?
9. Does the reasonable showing of any of the 'may" variables automatically
trigger the Idaho Administrative Procedure Act-disputed

case.

Plaintiffs' view is that "residents" may request identification of available 'public"
roads to travel. This is the public's right to validate their use. The commissioners
"may", only in the questions of their authority to operate, initiate validation (Assigning
roads to public use and abandoning public roads are different matters with other

PLAINTIFFS'MOTION FOR DECLARATORY
4
J-C'DGSIENT
OF I.C.6 40-203a

statutes applying.). There is no cross over in these two separate avenues to validation
as the origin of need is different.
Furthermore, in the case of the commissioners' need to maintain validation of
their authority and jurisdiction, any reasonable showing of lack of authority/jurisdiction
requires validation. I f it is a reasonable request to examine their authority (the showing
of a colorable claim to the land claimed by the NLCHD), the commissioners have a duty
(may is only read as permission granted, if...). I f one of the three variables is shown,
commissioners with a reasonable explanation (in writing explaining the basis of the
reason) may avoid initiation of validation or the commissioners may initiate validation
proceedings. The confluence of different and separate duties must be reflected in
discretionary policy decisions, if these matters are considered to be of a valid
discretionary nature. I f the highway district has a quasi-judicial function here (of
providing for Due Process), avoiding the reasonable presentation of any of the three
variables would mean an abuse of discretion, as well as Due Process violations.
Our opinion of the Commissioners of the NLCHD opinion has been as follows:
(1) When we have asked them to validate Camps Canyon Road under I.C. $40-203a,

their response has been to ignore our request or to say they are not interested. (2)
Final response of the commissioners has been to state that they would honor our
petition to validate if we would Fill out an application and pay a fee.
Our opinion continues here, with our observation that the commissioners are
teetering on the edge of Due Process (substantive and procedural) violations by simply
not initiating validation alone, if this is a viable approach to the resolution of a right of
way limits dispute, as land is a 5thAmendment protected property right and Due
It is not the responsibility of
Process is required of state action by the 1 4 Amendment.
~~

the abutting landowner to pay a fee to have her/his claim examined. Indeed, not only
is the offer to validate the highwaylright of way if we would pay a fee, contrary to the
PLAINTIFFS' MOTION FOR DECLARATORY
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requirements of eminent domain, this request for payment of a fee to protect our land,
especially in light the initiation proceedings would not protect our land (i.e. would only
result in the "publicness" of a right of way which we do not dispute), but this offer now
smacks of extortion. (i.e. That we can now protect our land by paying a fee for an
action which will not protect our land.)
6) This leads to the final questions dealing with noncompliance with I.C. 40203a, if compliance is a viable approach to the resolution of the dispute of the limits of
a right of way, is then non compliance fulfillment of the threshold of a 42 U.S.C. 1983
claim and if noncompliance is not a policy/custom, but specially provided, is the non
compliance a violation of the Equal Treatment Under the Law Clause as well and an
implied right to private action?
7) Then once again, would non compliance with I.C.

5 40-203a be an entrance

to a 42 U.S.C. 1983 claim, Equal Treatment Under the Law?
I n support of this Plaintiffs' Motion For Declaratory Judgment on I.C. 40-203a
Plaintiffs submit also the following:

1) Plaintiffs' Brief I n Support Of Plaintiffs' Motion For Declaratory Judgment Of
I.C. 40-203a.
2) Copies of pertinent pages of Exhibits #I, #2, #3, #4, $5, #6, #7, #8, and

#9 already submitted under Plaintiffsr Brief I n Support Of Plaintiffsr Motion For
Declaratory Judgment Under I.C.

5 67-8003 (3),

(Brief-Motion-67-8003).

3) Exhibit # l o .
4) Plaintiffs' Affidavit I n Support of Plaintiffs' Motion For Declaratory Judgment
Of I.C.

5 40-203a.
I n the event that this inquiry may require evidentiary proceedings/hearing,

Plaintiffs request opportunity for presentation of evidence and the cross examination of
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opposing evidence and witnesses, and to submit additional brief and/or oral argument
and affidavits and/or testimony of witnesses.

On this 24 Day of April, 2008.

RESPECTFULLY SUBMllTED,

ejn
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Don Halvorson
1290 American Ridge Road
Kendrick, Idaho, 83537
(208) 289-5602
Plaintiff, Pro se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

Don & Charlotte Halvorson (Husband and Wife))

1
1

Plaintiffs
VS.

North Latah County Highway District; Board of)
Commissioners for the North Latah County

) Case No. CV 2008-180

Highway District, Orland Arneberg, Richard

) PLAINTIFFS' BRIEF IN SUPPORT OF

Hansen, Sherman Clyde, in their Official

) PLAINTIFFS' MOTION FOR

Capacities, and in their Individual Capacities;

) DECLARATORY JUDGMENT OF

Dan Payne, in his Official Capacity and in his

)

Individual Capacity

1
1

Defendants
Under I.R.C.P. Rule 57, I.C.

EJ

10-1201, I.C.

EJ

I. C.

5 40-203a

1
10-1202, and amongst others, Plaintiffs

come before this Court seeking resolution to a controversy arising under above Case
No. CV 2008-180. I n Plaintiffs' search for avenues of resolution to the controversies as
stated in the Complaint, Plaintiffs have asked the Defendants to validate Camps Canyon

PLAINTIFFS' BRIEF IN SUPPORT OF PLAINTIFFS' MOTION
FOR DECLARATORY JUDGMENT OF I.C.540-203a
I

f Plaintiffs' Motion For
Road under I.C. fj 40-203a.,I see Plaintiffs' Brief I n Support
b:Vlsw
Declaratory Judgment Under I.C. fj 67-8003 (3)rk@f-~otion-67-8003) Exhibit # 3 p.
I).
The Defendants have refused to do so, but finally on September 12, 2007, the

Defendants stated that they would listen to Plaintiffs' complaints if Plaintiffs opened a
formal hearing under I.C. fj40-203a by filing an application and paying a $750 fee
(Brief-Motion-67-8003) Exhibit # 2, p. 6-8). Plaintiffs state that their claim to their
property interests in these matters is not frivolous; and, although these matters may be
a matter of dispute, Plaintiffs have colorable claim to these lands and have a
constitutionally protected property interest in the claim (see Complaint pp. 2-3 A., B.).
The Plaintiffs' claims are sufficient to warrant reply in some manner and that reply to
some of the questions would be forthcoming from the commissioners initiating
validation proceedings (U.S. Constitution 5th and 14'~~mendments).The Defendantsr
acts/omission in these matters are as a legal and practical matter, an interference with
the Plaintiffsr claimed property rights (see McCdloch v. Glasgow, 620 ~2d47(9' Cir.

1980) (plaintiff was entitled to Due Process before road was built over land of disputed
ownership).
Plaintiffs hold the following:
I.As Plaintiffs and abutting landowners, we do not have the opportunity

to initiate validation proceedings to succeed in the answering of the questions we want
answered-are the right of way limits as purported by the Defendants valid?
11. The Commissioners are duty bound to initiate validation proceedings
under the confluence of the circumstances of the Complaint.
111. The Commissioners have a quasi-judicial function in the matters
presented in the Complaint and denial of this quasi-judicial function and failure to
initiate validation proceedings are denials of Due Process (procedural and substantive)
and/or denial of Equal Treatment Under The Law. These are improper interferences
PLAINTIFFS' BRIEF IN SUPPORT OF PLAINTIFFS' MOTION
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with Plaintiffs' Constitutionally Protected Property rights. Even though predeprivation
hearing and notice would be required, Plaintiffs' attempts at post deprivation resolution
can't be denied simply because the Defendants denied predeprivation hearings.
IV. The Actions/Omissions of the Defendants are disingenuous and

extortive.
I.VALIDATION

A. It appears that initiation of validation of Camps Canyon Road can arise under
either of two circumstances.
1. "Any resident or property holder...may petition...to initiate public

proceedings to validate a highway...provided that the petitioner shall pay a fee ..., or

2. "...the commissioners may initiate validation proceedings...if any of the
following conditions exist:"
(a) "...doubt exists to the legal establishment or evidence of
establishment of a highway or public right of way."
(b) "If the location of a highway...cannot be accurately determined
due to numerous alterations ..."
(c) "If the highway...as traveled and used does not generally
conform to the location ...described...in the public record."

3. These two avenues of initiating validation appear to be separate and
distinct, in just the reading of the statute. The "resident" may initiate for the implied
reason that he/she may wish to validate his/her use of a particular road, because
maybe someone might be denying him/her travel upon it. The resident may also want
to prohibit others from using a private road and seek to confirm a road is private. The
encroachment on or obstruction of roads (I.C. fj40-2319) and or the encroachment on
fences (malicious trespass) and the taking of private property (trespass and nuisance),
whether in the end lawfully done or unlawfulry done, push the questions (validation)
PLAINTIFFS' BRIEF IN SUPPORT OF PLAINTIFFS' MOTION
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into criminal court rather than a more meaningful venue of a civil court or even a simple
predeprivation hearing. There is no ambiguity in why or under what circumstances a
person might want to initiate validation proceedings. The majority of cases identified
by action under I.C. fj40-203a conform to an action brought by the public to
confirm/deny public use of a road (see Brief-Motion-67-8003) Exhibit # 2, pp. 23-25).
4. The second in road to validation is given to the commissioners with

three stated preceding requirements. There is no ambiguity as far as the
commissioners are concerned. The matters of the three variables concern the
authority/jurisdiction of the highway district. The statute gives the Commissioners
permission to look into matters, which may hold some confusion as to accurate location,
the legal establishment, and/or the proper recording of a right of way/highway. The
statute gives the commissioners discretion to "pry" into the issue of validity if their
acts/omissions leave question of their authority. There may be some latitude here for
discretion and/or policymaking, or usefulness in planning.

5. Ambiguity arises under the reading of the statute that-"Any

resident

or property holder... may initiate validation proceedings...if any of the following
conditions exist:"
(a) "...doubt exists to the legal establishment or evidence of
establishment of a highway or public right of way."
(b) 'If the location of a highway...cannot be accurately determined
due to numerous alterations ..."
(c) 'If the highway...as traveled and used does not generally
conform to the location...described...in the public record."
6. The only way the Plaintiffs can get their complaints answered is to
read the statute in this ambiguous way (see (Brief-Motion-67-8003) Exhibit # 2 pp. 68).
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7. Plaintiffs have no dispute with the "publicness" of Camps Canyon
Road.

8. Plaintiffs dispute the properness of the NLCHDfs interference with their
Constitutionally Protected Property Rights (see Complaint); Plaintiffs' question the
location, legal establishment, and recording of Camps Canyon Road.

9. Construing two provisions of the statute I.C.

5 40-203a together gives

purpose to the statute and avoids ambiguity.
(a) '(1) Any resident or property holder... may petition ...to initiate
public proceedings to validate a highway...provided that the petitioner shall pay a
fee ...," is to be construed to be tied to the provision I.C. fj40-203a (3) "Upon
completion...validating the highway or public right-of-way as public or declaring it not to
be public."
(b) "(1)...the commissioners may initiate validation proceedings...if
any of the following conditions exist:
(a) ...doubt exists to the legal establishment or evidence of
establishment of a highway or public right of way.
(b) I f the location of a highway ...cannot be accurately
If

determined due to numerous alterations ...

(c) I f the highway...as traveled and used does not generally
conform to the location ...described...in the public record." This provision is tied to I.C.
40-203a (6) "The commissioners shall proceed to determine just compensation..." (the
spirit of eminent domain).
10. Ambiguity is created by interchanging the provisions-tying the "Any
resident or property holder ..." to I.C.

3 40-203a (6) 'The

commissioners shall proceed

to determine just compensation...", or tying "(1)...the commissioners may initiate
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5

validation proceedings...if" to I.C. fj 40-203a (3) "Upon completion ...validating the
highway or public right-of-way as public or declaring it not to be public."

(a) The second combination has been shown not to work. "Section
40-203A may only be used to validate an existing highway or public right of way about
which there is some kind of doubt. It does not allow for the creation of a new public
rights. " Galvin v. Canyon County High, D k t No, 4, 134Idaho 579, 6 PS3d829.
(b) The first combination creates a disharmony with the 5th and
1 4 ~mendments
~ ~
of the U.S. Constitution, Article Ifj 13 and 14 of the Idaho State
Constitution, and Idaho State statutes dealing with Eminent Domain/condemnation.
This dissonance is realized by the now required paying of a fee (see (Brief-Motion-678003) Exhibit # 2 p. 8) by the abutting landowner (Plaintiffs) to obtain Due Process,
Just Compensation, and or Equal Treatment Under The Law. These fees and actions
are the requirements of the Public Agency (NLCHD) in any eminent
domain/condemnation action.
B. The Plaintiffs have no question of the "publicness" of Camps Canyon Road.
The questions the Plaintiffs have are about the validity of the right of way-the

question

of the NLCHD's right to operate as and where they are--the improper interference with
Plaintiffs' colorable claim. This claim contains a Constitutionally Protected Property
Right. All three criteria for the Commissioners to initiate validation have been
presented to the Commissioners for their permission to initiate validation. These three
criteria are the grist of any Due Process hearing. "As the Supreme.Court has pointed
out, when a person has an opportunity to speak up in his own defense, and when the
state must listen to what he has to say, substantively unfair and simply mistaken
deprivations of property interests can be prevented. It has long been recognized that
'fairness can rarely be obtained by secret, one-sided determinations of facts decisive of
rights...[And n]o better instrument has been devised for arriving at truth than to give a
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person in jeopardy of serious loss notice of the case against him an opportunity to meet
it.'Joint Anti-Fascisst Refugee Committee v. McGrath, 341 U.S. 123, 170-72, 71 S.CT.
624, 647-49, 95 L.Ed. 817 (Frankfurter concurring)." Evers v, County Of Custec 74.5'

E2d 1196 (1984). By paying a $750 fee to present the same evidence, with the belief
that the Commissioners would then become impartial and arrive at a reasonable
decision and/or accurately record the findings of fact, when nothing has prevented
them from doing so up until the present, is disingenuous. Further there is no assurance
the initiation of validation by Plaintiffs would result in anything but declaration that
Camps Canyon Road is a public highway.
11. Duties of the Commissioners-the apparent confusions created by

misinterpretations of the statutes
A. There may be some discretion allowed in a general sense that the

commissioners may dispel an unsubstantiated claim with a written letter stating the
reasons for denial of a request for validation, but if any of the three variables are
reasonably obvious or have reasonably been shown there is no discretion available.
1. I n the present case the

mav becomes mandatory in an operational or

quasi-judicial sense under the proper circumstances. Oppenheimer Industries K

Iohnson Caff/e Co., 112 Idaho 423, 732 P. 2d 661 (1986). I n this case, the I DAPA had
set forth required conduct of a brand inspector in two distinct contextual settings. (e.g.
When a brand inspector is confronted with a "fresh brand", he shall not and when he is
confronted with two or more brands,

hemav).
The shall not made the may mandatory

when the brand inspector was confronted with the confluence of both circumstances.
2. Discretion is limited to matters of planning.
3. Discretion is not extended to enabling the violation of statutes (i.e. the
taking of private land, whether through gift, eminent domain, or condemnation).
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"[Dliscretionary function does not shield negligent implementation of statutes ...N

Czap/icki v. Goodlig Ioint School District No, 231, 116 Idaho 326, 775P,Zd 640.
4. Duties of the NLCHD Commissioners; I.C.

5 40-604 (1) "General

supervision over all highways...including location ..., and develop general policies
regarding highway matters." (amongst others) I.C.

5 40-1310 (2) "...right to acquire

either by purchase, or other legal means all lands ... The highway district may change
the width or location or straighten lines...and if..., it shall become necessary to take
private property..., shall cause a survey..., together with an accurate description of the
lands required." This same verbiage is found in I.C. fj40-605 with the annotated test
of "In order that act of county commissioners in laying out of highways be valid,
whether upon public domain or private property, board must conform to law giving
such authority, as power to establish highways rests in legislature and right may be
exercised only in such manner as legislature provides. Gooding HQhway District v.

Habo Irrigation C , 30 Idaho 232,165P 99 (1917).
5. The confluence of the duties of the Commissioners with other statutory
provisions requires a harmonious interpretation and duty is extended to discretionary
policies under certain circumstances. Here the commissioners have a general duty of
supervision and development of policies, which shall ensure the proper civil procedures
are carried out in acquiring private property (Legal). I f there is a reasonable inquiry
(such as any of the three variables are met) the commissioners shall validate. I n the
present case the Plaintiffs have offered all three. 1) Doubt of legal establishment of
Camps Canyon Road: the 1996 alteration to Camps Canyon Road and the 1996
agreement with Ed Swanson presented at the 4/12/06 meeting (see Complaint pp. 3-7
C.). 2) The location of the highway cannot be accurately determined-the Defendants
issued and refused to revoke a permit for a trepassory driveway access permit 4/12/06
meeting (see Complaint pp. 10-12 P.), and (3) the public right of way does not conform
PLAINTIFFS' BRIEF IN SUPPORT OF PLAINTIFFS' MOTION
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to the description of the public record presented at the 3/21/07 meeting ((Brief-Motion67-8003) Exhibit # 3 p. 1-9).
B. "Chevron Deference" Chevron U.S.A,, Inc. v, Natural Resources Defense

Counci/,Inc., 467 US. 837(1984) is the two part test under which courts were required
to give deference to the agency interpretations of ambiguous statutory provisions which
more recently has been somewhat modified by US. v. Mead Corp., 121 S C f . 2164

(2001)to the extent that now deference will only be given through agency notice and
comment implemented by the establishment of a rule. Be it as it may what the agency
is required to do to establish some sort of reasonable interpretation of its own statutory
provisions, the NLCHD refused an explanation even when inquiry was made. (Plaintiffs
made Declaratory Ruling request of the NLCHD (see Exhibit # 10) in August of 2007 in
regards to the applicability of I.C.
Defendants ignored the request.

5 40-203a to the matters now in the Complaint.
The Defendants interpret I. C. 5 40-203a in an

The

ambiguous way (by stating that the Plaintiffs' should pay a fee of $750 to have their
colorable claim to their Constitutionally Protected Property Rights to be examined). The
NLCHD claims the right of its own interpretation and then refuses to even state what
that interpretation might be. Plaintiffs are left with interpreting the acts/omissions of
the Defendants as being the Defendants interpretation.
C. The Idaho State Supreme Cgurt "has held that statutes which are in pari

materia are to be construed together to further legislative intent. See Grand Canyon
Dories v. Idaho State Tax Commrn, 124 Idaho 1,4, 855 P.2d 462 (1993). The Court has
defined in pari materia as follows:
'The rule that statutes in pari materia are to be construed together means
that each legislative act is to be interpreted with other acts relating to the same matter
or subject. Statutes are in parimateria when they relate to the same subject. Such
statutes are taken together and construed as one system, and the object is to carry into
PLAINTIFFS' BRIEF IN SUPPORT OF PLAINTIFFS' MOTION
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effect the intention. It is to be inferred that a code of statutes relating to one subject
was governed by one spirit and policy, and was intended to be consistent and
harmonious in its several parts and provisions. For the purpose of learning the
intention, all statutes relating to the same subject are to be compared, and so far as
still in force brought into harmony by interpretation.'

Id, (quoting Meyers v. City of Idaho Falls, 52 Idaho 81, 89-90,Il P.2d 626, 629
(2932). However, where two statutes appear to apply to the same case or subject
matter, the specific statute will control over the more general statute. See V-1 oil Co. v.
Idaho Trnsp. Dep't, 131 Idaho 482, 483, 959 P.2d 463, 4654 (1998); State v. Wilson,
107 Idaho 506, 508, 690 P.2d 1338, 1340 (1984)." State ofIdaho v. Barnes, 124 Idaho

379. 859 RZd 1387(1993). The governing spirit and policy is eminent domain in the
present case and this ties the commissioners' inroad to validation to the more specific
statutes concerning eminent domain.
D. State v Martinez, 43 Idaho 180, 250 P. 239 (1926). Statutes, although in
apparent conflict, are construed to be in harmony if reasonably possible. Cox v.
Mueller, 125 Idaho 734, 874 P.2d 545 (1994). Only that part of an existing statute
actually in conflict with a subsequent statute is repealed by implication. State v.
Davidson, 78 Idaho 553, 309 P.2d 211 (1957). A specific statute will control over a
more general statute, especially when the more general statute is vague or ambiguous.
Tomic v. City of Pocatello, 127 Idaho 394, 901 P.2d 509 (1995). I.C.

5 40-203a is only

vague and ambiguous if it is construed the way NLCHD counsel requests of and
instructs Plaintiffs to carry out if they want their questions answered (see Brief-Motion67-8003 Exhibit # 2, p. 6-8).
111. The Defendants have a Duty to respond
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A. Without a written statement as to what the NLCHD 's stance is on I.C. fj40-

203a, Plaintiffs have little to go on other than to state the actions/omissions of the
Defendants, assuming this indicates the NLCHD policy/custom in the matters.
1. The NLCHD has a quasi-judicial function in this matter. 'Some statutes

furnish an exclusive method of procedure by which the original route of a road may be
changed or highways may be altered by county supervisors, while others are merely
cumulative, and not exclusive, in so far as they pertain to the establishment of new
parts of an altered road. A board of county commissioners, or other body invested with
like power and authority, in altering roads or changing their location, is quasi court." 29

A CorpusJuris Secundum, Highways, 2. Proceedings 3 101 Generally.
"The test for determining whether a local governing body sits in a
quasi-judicial capacity was expressed in Cooper v Board of County Commissioners of

Ada Counfy, 101 Idaho 407, 614 P.2d 947 (1980). I n that case, this Court stated:
Basically, this test involves the determination of whether action produces a
general rule or policy which is applicable to an open class of individuals, interest

(sic), or situations, or whether it entails the application of a general rule or policy
to specific individuals, interests, or situations. I f the former determination is
satisfied, there is legislative action; if the latter determination is satisfied, the
action is judicial.

I d at 41-. 614. P.2d at 950 (quoting Fasano v, Board of County Comm'rs, 507 P.2d 23,
27 (Or. 1973)). Since S-Sixteen's appeal of the Commission's decision to deny the
certificate of appropriateness required the City Council to apply a general rule to specific
parties and interests, the City Council was sitting in a quasi-judicial capacity." Idaho

Historic Presewafion Council! Inc.

v. City Counci(

134 Idaho 65 1, 8 P .3d 646 (2000).

2. The interpretations the Defendants and the NLCHD make in
regards to I.C.

3 40-203a are reflected by their actions.

Plaintiffs' request of the NLCHD
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to initiate validation of Camps Canyon Road (Brief-Motion-67-8003, Exhibit # 3, p. 1) is
ignored and no other avenue of resolution is offered. Plaintiffs' verbal request to
validate Camps Canyon Road (written request at Brief-Motion-67-8003, Exhibit # 3 p. I)
at the meeting and response is not recorded. (Brief-Motion-67-8003, Exhibit # 2, pp. 23). The Defendants' final comments on I.C. E
j 40-203a are recorded (see Brief-Motion67-8003, Exhibit # 2, pp. 6-8) and their final application of the statute is for Plaintiffs to
apply and pay a fee for validation and the Commissioners would honor a request and
here complaints even though the Plaintiffs state the Defendants should initiate
validation and receive no assurances that the Plaintiffs would get their money back if
they prevailed. Plaintiffs assume:
(a) The Defendants will continue to act as they have acted. I t the
Plaintiffs submit the same data again the $750 fee will not assure a different decision or
even a final written decision.
(b) The initiation of validation of Camps Canyon Road by the
Plaintiffs would only result in the non disputed fact that Camps Canyon Road is a public
road and not answer the questions of right of way limits.
B. Under the Idaho Administrative Procedure Act, the NLCHD and Defendants
are required to establish a "disputed case". I.C.

5 67-5240 provides that all

proceedings (except for the Public Utilities Commission or the Industrial Commission)
that may result in the issuance of an order are to be governed by the contested case
provisions of the IAPA unless otherwise provided by law. This includes this case and
the NLCHD even though the NLCHD is not a "state" agency. I.C. fj40-208 provides for
a judicial review of a validation proceeding. Is the Judicial Review available under any
initiation plan or just the "resident" to public-not public determination?
IV. Conclusion-the actions/omissions of the Defendants is

disingenuous and extortive
PLAINTIFFS' BRIEF IN SUPPORT OF PLAINTIFFS' MOTION
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A. The Defendantsf offer to validate Camps Canyon Road if the Plaintiffs pay a
fee of $750 is disingenuous and is extortive (see I.C.

5

18-2401, 2402, 2403, amongst

others). Our view is that the residents may request identification of available "public"
roads to travel. This is the public's right to validate their use. The commissioners
"mayff, only in the questions of their authority to operate, initiate validation (Assigning
roads to public use and abandoning public roads are different matters with other
statutes applying). There is no cross over in these two separate avenues to validation
as the origin of need is different. The NLCHD has no need to create new public rights
under I.C. fj40-203a, it can find this authority elsewhere, e.g. under eminent domain
and the proper governmental interference with private property rights this action
affords. The abutting landowner has no need to validate the NLCHDfs authority to
operate, he/she already has the protection of the 5th and 14~"Amendments of the U.S.
Constitution and the Idaho State Constitution and Statutes to assure this is readily
accomplished.
B. Demandsfrequests to gain money or property (fees, buffer of land,) by

almost any kind of threat of 1) property damage-damage
things, 2) harm to reputation-the

to our fence, amongst other

neighborly dispute of the driveway trespass was the

Plaintiffs fault, 3) unfavorable government action-"Taking"

of land without the civil

procedures of eminent domain, or 4) violence is extortive.
C. Furthermore, in the case of the commissioners' need to maintain validation of
their authority and jurisdiction, any reasonable showing of lack of authority/jurisdiction
requires validation (Due Process of a colorable claim). I f it is a reasonable request to
examine their authority, the commissioners have a duty (may is only read as permission
granted, if...) to respond (with legal foundation and accurate facts). If one of the three
variables is shown, the very least the commissioners would be required to do is offer a
reasonable explanation (in writing explaining the basis of the reason, IAPA) for
PLAINTIFFS' BRIEF IN SUPPORT OF PLAINTIFFS' MOTION
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affirming the authority, or initiating validation. The confluence of different and separate
duties must be reflected in discretionary policy decisions, if these matters are
considered to be of a valid discretionary nature. I f the highway district has a quasijudicial function here, avoiding the reasonable presentation of any of the three variables
would mean an abuse of discretion and/or using their discretion to violate statutes.
D. Plaintiffsr opinion of the Commissioners of the NLCHD opinion has been as
follows: (I) When we have asked them to validate Camps Canyon Road under I.C.
940-203a (see Affidavit I n Support Of Plaintiffs' Motion For Declaratory Judgment of I.C.

fj40-203a (4)), their response has been to ignore our request or to say they are not
interested. (2) Final response of the commissioners has been to state that they would
honor our petition to validate if we would fill out an application and pay a fee.
E. Plaintiffs' opinion continues here, with Plaintiffs' observation that the

commissioners are teetering on the edge of Due Process (substantive and procedural)
violations by simply not initiating validation alone, and/or Equal Treatment Under the
Law (if this non validation is carried out only in Plaintiffsr case) if this is a viable
approach to the resolution of a right of way limits dispute, as land is a 5th Amendment
protected property right and Due Process is required of state action by the 14'~
Amendment. Although the predeprivation ship has already left the harbor and you can't
return to an event that has already passed, postdeprivation denials are not justified
because predeprivation requirements were abused. Even as a post deprivation request
for resolution (exhaustion of agency remedies), the Defendants have a duty to respond
in some written fashion (IAPA). It is not the responsibility of the abutting landowner to
pay a fee to have her/his claim examined. Indeed, not only is the offer to validate the
highway/right of way if we would pay a fee, contrary to the requirements of eminent
domain, this request for payment of a fee to protect our land, especially in light the
initiation proceedings would not protect our land from future invasions and occupations
PLAINTIFFS' BRIEF IN SUPPORT OF PLAINTIFFS' MOTION
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(i.e. would only result in the "publicness" of a right of way which we do not dispute),
but this offer now smacks of extortion. (i.e. That we can now protect our land by
paying a fee for an action which will not protect our land.)

y April, 2008.
On this 24th~ a of
RESPECTFULLY SUBMITFED,
Don Halvorson
CERTIFICATE OF SERVICE
I hereby certify that on this 24th day of April, 2008, I caused a true and correct copy of
this document to be served on the following individual in the manner indicated below:
RONALD J. LANDECK
LANDECK, WESTBERG, JUDGE&
GRAHAM, P.A.
4 14 S. Jefferson
P.O. Box 9344
Moscow, ID 83843
SHERMAN CLYDE, in his individual
capacity
2940 Clyde Road
Moscow, ID 83843
CARL B. KERRICK
DISTRICT JUDGE
P.O. Box 896
Lewiston, ID 83501-0896
NORTH LATAH COUNT HIGHWAY DIST.
1132 WHITE AVE.
Moscow, ID 83843
BOARD OF COMMISSIONERS FOR THE
NORTH LATAH COUNTY HIGHWAY
DISTRICT
1 132 WHITE AVE.
MOSCOW, IDAHO 83843
SHERMAN CLYDE in his official capacity
2940 Clyde Road
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[ ] Federal Express Standard Overnight Mail
[ ] FAX (208) 883-4593
[ ] Hand Delivery
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[ ] Federal Express Standard Overnight Mail
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[ 1 Federal Express Standard Overnight Mail
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Moscow, ID 83843
ORLAND ARNEBERG, in his official
capacity
1670 LITTLE BEAR RIDGE ROAD
TROY, IDAHO 83871
ORLAND ARNEBERG, in his individual
capacity
1670 LITTLE BEAR RIDGE ROAD
TROY, IDAHO 83871
RICHARD HANSEN, in his official capacity
1000 PALOUSE RIVER ROAD
KARVARD, IDAHO
RICHARD HANSEN, in his individual
2apacity
1000 PALOUSE RIVER ROAD
HARVARD, IDAHO
DAN PAYNE, in his official capacity
?.O BOX 391
TROY, IDAHO 83871
I A N PAYNE, in his individual capacity
'.O. BOX 391
TROY, IDAHO 83871

1 [ 1 FAX
/ [ ] Hand Delivery
/

1x1 U.S. Mail
[ ] Federal Express Standard Overnight Mail
[ 1 FAX
[ ] Hand Delivery
[x] U.S. Mail
[ ] Federal Express Standard Overnight Mail
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[ 1 FAX
[ ] Hand Delivery

Don Halvorson
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The regular meeting of the North Latalr County Highway District Board of Conln~issioners
was held a t tilo Moscow office on M a r c h 21, 2007 a t 1:30 pm. Present were Chairman

Orland iirneberg, Comniissioner Iiichard Hansen, Foremen Dan Payne, Paul Stubhs and
Don Brown, a n d Dan Carscallen.
The minutes from the meeting on March 7,2007 were approved as read.
The bids for rock at the NagldShattuck pit were opened. They were as follows:
Deatley Crushing
tons

40,000
5,000
3,000
1,000
1,000

size
314"minus
1 1/4" minus
1/2"chips
Sand Eq.
6"minus

priceiton

extension

$4.80 $192,000.00
$4.65 $23,250.00
$6.30 $18,90000
$6.20 $6,200.00
$4 62
$4,620.00

North Idaho Crushing
tons
size
40,000 3/4"mlnus
1 114"mlnus
5,000
112"ch~ps
3,000
1,000 Sand Eq
1,000 6"mrnus

pncelton

---------------total

$244,970.00

extension

$4 42 $176,8000
1
$4 42 $22,10001
$4 42 $13,260O(
$4 42
$4,4200(
$4 42
$4,42001
-..-..--....--------

total

$221,000OC

Richard Hanscn made a motion to accept North Idaho Crushing's low bid. Orland
Arneberg seconded. 'I'he motion passed.
Don Halvorson came in to discuss issues he has with the alignment of the Camp's Canyon
Road. (Mr. Halvorson's letter is at the end of these minutes) Ron Landeck asked about the
old driveway. M r . Efalvorson said the driveway was west of the original a n d brought
pictures to show it. Richard FIansen asked Don Halvorson if he had any problem with Bob
Wagner's c u r r e n t ctrive~vay.Don Halvorson said he had no problem with it. Don Halvorson
said the road is not where it user1 to be. Iiichard Hansen showed pictures from 1949 and
1965 that show the road in the same place it is today. Don Halvorson said the picture may
not show enough detail to show a 50 to 80 foot difference in roadway position. Orland
Arneberg a n d Richard Hansen doubted the road could have moved that f a r a n d it would
probably show even a t this scale. Don Halvorson said the original piece of property was
deeded to give road access. Richard Hansen asked what any of this had to d o with the
highway district. Don Halvorson said he didn't want the road moved but would like some
assurance that the road would stay where it is. hlr. Halvorson was also concerned with how
people parked on the road. Tami Van Houten said shc parks on the road a n d walks down
the hill to h e r house on occasion. Iiichard Hansen asked Dan Payne if anything else would o r
could b e done to the road. Dan Payne said he's done most everything that could be done
without m a j o r construction. Don Halvorson said he just wanted assurance t h a t there would
be some conferring with property owners if there were to be any major road changes. Dan
Payne asked Don FIalvorson ahout the road frontage that was missing a n d w h e r e the 200 feet
could have gone. Mr. IIaivorson explained that it was due to the movement of the road. Dan
Payne said when he originally approved Bob Wagner's approach he measured off what it
was supposed to be but Don Ha11,orson claimed he was off. Bob Wagner has since moved the
driveway. Richard I-fansen asked Don Halvorson what he wanted. Don Halvorson said he
and Bob Wagner wanted input if the highway district planned on making a n y changes to the
road. Don EIalvorson said h e wanted to know if anything- near his fence so he wouldn't have
to deal rrith darni~ge.Rlr. Iinli~orsonsaid he didn't want any problems. Richard Hansen
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explained that technically the fence encroached on thc right-of-way. Ron Landeck quoted
Idaho Code 40-109 that says fhe Highway District's right-of-way is what they need to
maintain a safe roadway. Don Halvorson said he had people ~ v h ocould testify that the
roadway had moved. Orland Arneberg said he's lised out there his whole life and can testify* .
that the road hasn't moved. Richard Hansen said the property line issues have nothing to do
with the highway district. Ron Landeck explained that the highway district doesn't just
build roads at will without consulting with landowners. Landeck said the highway district
makes themselves aware of concerns and wouid keep don informed. Ron Landeck said that
by looking a t the aerial photos one could see there have been no major changes in the
position of the roadway in the last 40 years. Don Halvorson asked about him and Bob
Wagner giving a deed to North Latah Counfy Highway District for the road right-of-way.
Mr. Halvorson said his biggest deal was getting money back for the survey he had done.
Richard Hansen said that was between him and Bob Wagner. Richard Hansen asked Don
Halvorson if he and Bob Wagner wanted the ultimate decision on any road improvements.
Mr. Halvorson said he just wanted input. Richard Hansen said there is an existing road with
a 50 foot prescriptive right-of-way and Don Iialvot-son seenied only to be worried about
movement of the road without his prior knoll Ietlge. Iiicllar-d Hansen asked Mr. Halvorson if
he felt his fence was more than 25 feet from the center of the road. Don Halvorson said he
thought it was. Richard Hansen said he thought it wasn't. Don Halvorson said his only
intent \?as to maintain his fence. Dan Carscallen asl<ed Don Hal\.orson if -- as long as
nothing moves without first consulting with Halvorson ancl Wagner - everything is okay.
Don Halvorson said that everything was okay.
<

J o h n a n d Melanie Wolf attended to discuss a road access farther- cio\vn Camp's Canyon
Road. Dan Payne said he .tvould discuss it with them on site when they had a chance.
T h e Commissioners went into executive session at 2 : 5 5 pm.
T h e Commissioners adjourned from executive session a t 3:50 p n ~ .
T h e Commissioners asked that escavator specs go out so bids c:tn be opened on April 11.
Don Brown asked if the Case roller sllould be auctioned off o r if they should continue to run
it. Richard Hansen said he'd rather not run it. Orland Arneberg said to go ahead a n d
auction it off with the surplus equipment. The surplus auction is scheduled for April 25.
There was some discussion about a gravel road standard. The commissioners felt that a
gravel standard should be included in the specifications for certain cases.
Don Brown asked about sight distance. The commissioners said to continue with the 200 foot
standard until the new road standards are adoptetl.
Being no further business, the meeting adjourned at 4:50 pm
T h e next meeting was scheduled for April i f , 2007.

Chairman

-

T h e regular meeting of the North Latah County Highway District Board of Commissioners
was held a t the Moscow office on September 12,2007 a t 1:30 pm. Present were Chairman
Orland Arneberg, Commissioners Sherman Clyde and Richard Hansen, Foremen Paul
Stubbs and Tim Sturman, and Dan Carscallen. Commissioner-Elect Charles Bond also
attended.
T h e minutes from August 22,2007 were approved as read.
Sherman Clyde made a motion to pay the bills as listed on the back of this page. Richard
Hansen seconded. T h e motion passed.
T h e commissioners opened bids for rock in Moscow and Deary. They were as follows:
DeAtley Crushing
Hunt Pit (Deary)
45,000 tons 518" minus
2,000 tons 1 112" minus
1,000 tons 112" chips
1,000 tons 3" minus
1,000 tons Anti-Skid

Jensen Pit (Moscow)
45,000 tons 5/8" minus
5,000 tons 1/2" chips

North Idaho Crushing
Hunt Pit (Deary)
45,000 tons 518" minus
2,000 tons 1 112" minus
1,000 tons 112" chips
1,000 tons 3" minus
1,000 tons Anti-Skid

Jensen Pit (Moscow)
45,000 tons 5/8" minus
5,000 tons 112" chips

$3.93
$3.83
$4.43
$3.83
$4.43
Deary

iton
/ton
/ton
/ton
/ton
Total

$176,850.00
$7,660.00
$4,430.00
$3,830.00
$4,430.00
$197,200.00

$3.99
$4.49
Moscow

/ton
/ton
Total

$1 79,550.00
$22,450.00
$202,000.00

Grand

Total

$399,200.00

$4.75
$4.75
$4.75
$4.75
$4.75
Dear-

/ton
/ton
/ton
/ton
/ton
Total

$213,750.00
$9,500.00
$4,750.00
$4,750.00
$4,750.00
$237,500.00

$4.30 /ton
$4.30 /ton
Moscow Total

$1 93,500.00
$21,500.00
$21 5,000.00

Total

$452,500.00

Grand

T h e Commissioners decided to discuss the bids later in the meeting so they could get
through the agenda.
Don Halvorson attended to ask if the photos of the Camp's Canyon Road that the Highway
District h a d were evidence in substantiating the North Latah County Highway District's
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claim that the road has never moved. Mr. Halvorson asked if those photos could be
orthogonally rectified so the commissioners' ruling could be an informed one. Ron
Landeck said that no proceeding has been in front of the commissioners to have them make
a ruling. Landeck said that if Mr. Halvorson wanted a ruling of some kind he needed to
file a petition for validation of public right-of-way, then the commissioners could formally
accept any evidence and have a public hearing regarding the road. Mr. Halvorson said he
has come before the commissioners with a complaint and tried to get it rectified, but to no
avail. Landeck said the form for validation is available. Mr. Halvorson said it was never
offered. Dan Carscallen said that was because the Highway District was never sure what
Mr. Halvorson wanted, and he gave Mr. Halvorson an application for validation of public
right-of-way. Mr. Halvorson asked why he had not been offered the form before. Landeck
said that the commissioners were trying to work this out as informally as possible. Mr.
Haivorson asked why the process was not yet formal. Landeck explained that the formal
process requires a public hearing. Mr. Halvorson said that the Highway District's ability
to prove that the Camp's Canyon Road is still located where it has always historically been
located has not been shown, in his opinion. Landeck said it was not the Highway District's
responsibility to initiate the validation proceeding, but as a landowner Mr. Halvorson can
file a petition to initiate the formal proceedings. Don Halvorson asked if he could have a
response to his earlier filings regarding regulatory takings or would he have to re-file those.
Landeck said there would be no official response to those filings as they do not technically
relate to the proceedings, but that Mr. Halvorson would not have to re-file them. Mr.
Halvorson said he did not feel time was being well spent and there should be quicker
response to his communications. Dan Carscallen said that the response to his earlier
communications was that he should petition for validation of public right-of-way. Mr.
Halvorson said he was not getting the answers to his questions. Landeck said the questions
submitted were not really something the commissioners could answer. Mr. Halvorson
asked how complaints were riormally dealt with by the commissioners. Landeck said that
they deal with complaints all the time and usually they are resolved informally, Sherman
Clyde said that the fence that the tree fell on was in the public right-of-way. Mr. Halvorson
contended that it didn't used to be until the road was moved, in his opinion. Mr.
Halvorson asked that if he filed for validation of public right-of-way would h e get his
money back if he prevailed. Landeck said there was no guarantee that he would get his
money back, as the filing fee was put in place to cover legal fees and research. Landeck
said the response to said petition was outlined in ldaho Code and that the North Latah
County Highway District would respond as required. Don Haivorson said there was public
and private interest overlapping in this situation. Mr. Halvorson said that the Highway
District had a responsibility to the public interest. Mr. Halvorson asked Ron Landeck if he
represented the Highway District o r the commissioners. Landeck said he represented the
Highway District, and he represented the commissioners as well, since they a r e the elected
representatives of the North Latah County Highway District. Landeck said he also has
advised the commissioners on several issues in the past. iMr. Halvorson said that he may
have a lack of knowledge regarding highway district issues and that may not entitle him to
resoiution, but he felt that Ron Landeck and the highway commissioners could use their
knowledge. Mr. Halvorson said that the validation petition was not exactly what he
wanted, but he feels the North Latah County Highway District is abusing the statutes.
Richard Hansen said that Mr. Halvorson's assertion that the highway district is impeding
his interests shows a tack of sensibility on Mr. Halvorson's part. Mr. Halvorson said that
the tree through the fence was still a big issue. Richard Hansen said the highway district
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could remove the tree if it was within the prescriptive right-of-way. Mr. Halvorson said
that the highway district did not have that right. Richard said the tree belonged to the
landowner. Mr. Halvorson said the tree came from across the road. Dan Payne asked Mr.
Halvorson if he saw him or one of his crew pushing the tree through the fence. Mr.
Halvorson said he did not. Dan Payne said that unless Mr. Halvorson could prove the
highway district pushed the tree through the fence he should drop that issue. Mr.
Halvorson asked Landeck if that was the Highway District opinion. Landeck said that was
Dan Payne's opinion and that until Mr. Halvorson fifed his petition for validation of public
right-of-way he would advise the commissioners to not talk specifics. Mr. Halvorson said
that 40-203 in the Idaho Code provided for the commissioners to initiate validation
proceedings on their own. Sherman Clyde said that there were other people who are on the
agenda and he asked Mr. Halvorson to wait until the end of the meeting to finish his
business. Mr. Halvorson said he would wait.
Tom Lamar came in representing the Latah Trail Foundation to follow up on a meeting
that was held out at the Wallen R o a m a t a h Trail intersection. Tom said that the
Foundation, Latah County Board of Commissioners, and representatives from the Idaho
Transportation Department and North Latah County Highway District met out there to
talk about a bridge across Wallen Road. Bids are going out for the bridge and trail
improvements. Tom asked if the highway district could grade and rock the road with
grave1 to make it a usable surface. Tom said that volunteers had cleared vegetation and
brush to allow room for improvement work and would continue to do so over the next
weekend, finishing by September 15. Tom Lamar wanted to officially request the highway
district's assistance in making the trail usable. Tom said it might not serve ail cyclists, but
it would help the majority of users. Tom asked if the commissioners had any ideas, but
that he would like 3 inches of gravel graded and compacted. Sherman Clyde asked Tim
Sturman his feelings on the project. Tim said some of the rail bed is in good shape and
would tune up nice, but other parts had more of a river rock base and would need 5/8"
gravel to make a usable surface. Sherman Clyde asked who would pay for the rock. Tom
Lamar said the Latah Trail Foundation would set up an account at North Idaho Crushing
if the highway district would donate the hauling. Dan Payne said that the Deary crew
worked on the City of Troy's part of the trail. Dan said the City of Troy paid for the rock
while NLCHD and ITD hauled it, and NLCHD graded the rock, but it was paved shortly
thereafter and not left for an extended period. Dan Payne said that with a grader working
on the road that width is an issue. Sherman Clyde asked Tom Lamar when they planned
on paving the trail. Tom said they weren't sure since the bridge is the priority and they'll
pave what they have money for, and they plan to do it in the spring. Richard Wansen asked
about doing the rock in the spring, since the road would have to be reprocessed before
paving anyway. Tom said they would like to use it as much as possible in the meantime.
Sherman Clyde thought it might be more cost effective to do all the work in the spring.
Tom Lamar asked about putting half the rock down in the fall then doing the rest in the
spring. Dan Payne said there would have to be quite a bit put down to be processed, then
be prepared to replace about 113 of it in the spring to make sure you have a good base for
the asphalt. Dan Payne wondered about peeling off the marbles to get down to some
harder base. Tom Lamar asked if just doing some small bits here and there where
necessary to get through the winter would be good, and would the highway district commit
to coming back in the spring to put a finish job on the trail. Richard Hansen said that
should be okay, and Sherman Clyde and Orland Arneberg agreed. Tom Lamar said he
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would tell Latah County Parks Director Andy Grant to coordinate with Tim Sturman on
the work.
Scott Becker reported on the Boulder Creek Bridge. Scott said the abutments were okay
and are sunk well into the bedrock. Scott said that right now there needs to be a structural
analysis of the bridge. The decking is getting bad and the bridge is only rated for 50,000
Ibs. Dan Payne said it may be time to replace the bridge o r a t least the decking. Scett
Becker was going to ask if there were any other options and maybe go after emergency
funds to replace the bridge. Sherman Clyde thought this was a good opportunity to go
after grant money for a project. Scott Becker said most grant money for bridges is federal
and would be about two to four years out. Scott said there may be other ways to make the
bridge work, and there may be other funds to go after with fewer strings attached. Scott
said he would have enough information for a decision by the next meeting.
Butch LaFarge asked about how the cornmissioners planned on paying for the excavator,
and he suggested they take the sales order around to various banks to find out what kind of
financing is out there. Butch also asked if the commissioners still planned on a new road
grader. Butch said he would bring up a machine and a simulator for the men to have some
time with the new setup.
The commissioners went into executive session at 3:15 pm.
The commissioners adjourned from executive session a t 3:30.
Don Halvorson asked what he could do to solve his situation. Ron Landeck said Mr.
Halvorson should file a petition for validation of right-of-way. Sherman Clyde said if Mr.
Halvorson would file it the commissioners would act on it. Mr. Halvorson said the right-ofway was invalid. Sherman Clyde said Mr. Halvorson had to file for validation of right-ofway. Mr. Halvorson asked why the highway district wouid not file for validation. Both
Sherman Clyde and Richard Hansen said they felt the road is where it always has been, so
they were okay with the road's location, therefore there was no reason for them to initiate
validation proceedings. Mr. Halvorson asked how to get a contested case. Ron Landeck
said to start with a validation petition. Landeck said that if Mr. Halvorson had other issues
he should get an attorney. Mr. Halvorson said that the validation petition would not deal
with the trespass issues. Landeck said that hiring a lawyer would be Mr. Halvorson's first
step. Sherrnan Clyde said that both sides were just going round and round over the same
issues and that Mr. Halvorson should just hire a lawyer.
Sherman Clyde made a motion to accept DeAtley's rock bid. Richard Hansen seconded.
The motion passed.
Ron Landeck said the new zoning ordinance is causing right-of-way issues. In order to get
a building permit, people have to show that they have access to a public road via an
easement o r public right-of-way. Ron said the right-of-way maps will go a long ways to
solving some of these problems.
There was some general discussion about Skyview Estates. The Latah County Zoning
Commission is having a hearing on it on September 19.
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T h e regular meeting of the North Latah County Highway District Board of
Commissioners was held a t the Moscow office on January 4,2006 a t 1:30 pm. Present
were Chairman Orland Ameberg, Commissioner Sherman Clyde, Foremen Dan
Payne, Paul Stubbs and Don Brown, and Dan Carscallen.

The minutes of the regular meeting on December 14,2005 were approved.
Sherman Clyde made a motion to pay the bills as listed on the back of this page.
Orland Arneberg seconded. T h e motion passed.
T h e commissioners opened rock bids. They were as follows:
Bidder:
Pit

DeAtley Crushing
tonnage

material

pricehon

extension

Hunt

25000
2000
2000

518" 1 1/2" 1/2 chips

$4.20
$3.95
$5.00

$105,000.00
$7,900.00
$10,000.00

Jensen

30000
10000
10000
2000

518" 3" 112 chips
anti-skid

$4.15
$3.95
$5.00
$5.50

$124,500.00
$39,500.00
$50,000.00
$1 1,000.00

Potlatch

30000
4000
1000
2000

314" 1 114" -

$4.10
$3.90
$3.65
$4.90

$123,000.00
$15,600.00
$3,650.00
$9,800.00

grand total

$499,950.00

Bidder:

Pit
Hunt

6" 1/2 chips

North Idaho Crushing
tonnage
25000
2000
2000

material
518" 1 112" 1/2 chips

priceRon
$3.34
$3.34
$3.34

extension
$83,500.00
$6,680.00
$6,680.00

Jensen

30000
I0000
10000
2000

518" 3" 112 chips
'anti-skid

$3.34
$3.34
$3.34
$3.34

$100,200.00
$33,400.00
$33,400.00
$6,680.00

Potlatch

30000
4000
1000
2000

314" 1 114" 6" 112 chips

$3.29
$3.29
$3.29
$3.29

$98,700.00
$13,160.00
$3,290.00
$6,580.00

grand total

$392,270.00
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Sherman Clyde made a motion to accept the low bid from North Idaho Crushing for
the Deary, Moscow, and Potlatch areas. Orfand Arneberg seconded. The motion
passed.
Ron Landeck presented the petition brought by Grer Mann and Pam K i i l i a r d r
validation of public right-of-way. Ron placed into record the petition for validation,
the notice of hearing published in the Daily News and delivered to abutting
landowners, and road packet information from Latah County showing the opening
and recording of Road #480 which took place in 1905 and 1906, showing the
acknowledgement of that being a public road.
4

fee 3

Orland Ameberg asked those in support of the petition to speak
Greg Mann mentioned that there was no record of the road ever being
formally abandoned.
Pam Hilliard said she has lived there for almost 50 years and it has always
been a public access road. Ms. Hilliard also said she was not looking for maintenance,
just continued public access
Harold Ott said that when he bought the property to the North of the road he
was told it was a public road and that it was the southern edge of his property. B e
told the same thing to the people he sold the property to. Mr. O t t supported
validation.
Myron Emerson from Bennett Lumber Company said that Bennetts have been
using that road for access for over 32 years and support validation.
Gene Riggs said he has used the road for over 30 years for recreational
purposes and has always thought of it as public access. Mr. Riggs supported
Validation.
M a w Rager said he has always ridden horses there and would like to see it
remain a public access.
Harriet Akin wanted to address issues other than recreation. Ms. Akin said
that the road was needed for fire access, since it is the only way to get into and across
the canyon. Ms. Akin said local ranchers also retrieved their cattle using that road.
John Bohman, rural captain for the Troy Volunteer Fire Department, said that
road is a crucial fire access to the canyon lands.
Gary Osborn also said that road was the only fire access to the canyon, and
that he has been using the road for 45 years. Re also said that he would think that all
property owners would be in favor of keeping that public access for fire protection.
Kenny Carison, Troy Rural Fire Commissioner, said the road should stay
public access to protect the public from fires in the canyon.
Ron Landeck asked what kind of historical uses there were. E e was told
motorcycle, ATV, horseback riding and hunting were the main uses. Ron was told
that use has lessened in the past few years, and a tot of that had to do with certain
property owners voicing their opposition to access. Dan Payne said most activity is
during hunting season.
Oriand Arneberg then asked if there was any opposition to the petition.
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Mark Moorer, on behalf of Shawn and Michelle Oneil, showed the
commissioners photographs of the road and said it was too much in disrepair to allow
the public to access it. Mr. Moorer also showed the Commissioners a survey of the
road done by Melvin Taggart. The survey showed the existing road versus the
unrecorded deed that he found at the courthouse. Mr. Moorer said the existing road
did not exactly match the deed. Mr. Moorer said the Oneils owned the property to
the North of the road, as they were told this when they bought it from the Otts. Mr.
Moorer said that Mann and Ott were the ones who put up the gate and no trespassing
signs up on the road. Mr. Moorer said the photographs showed the lack of
maintenance and deterioration of the road. Mr. Moorer aIso said the road may
qualify as a "404 waterway" and be subject to federal reguIations. He said the
HiIliard/Mann group had been logging down there in prior years and used another
:
said the Oneils
road for hauling the logs out across their own property. ~ r Moorer
purpose in opposing the road validation was not to keep hunters and others from
accessing the public lands, not to keep landowners from accessing their lands. They
just feel this road in unnecessary since all landowners had road access to other roads
in the area. H e also said there haven't been any fire trucks in there for some time, a t
least not in the last two years. Mr. Moorer wanted the commissioners to be sure they
took into account what kind of public road this would end up being, what kind of
improvements they would be making, and what kind of cost to the public validation
would entail. He said this road really only appeared to connect two other public
roads. Mr. Moorer said it appeared the only legitimate purpose for validation was to
allow a cheap logging road for the petitioners. He also wanted to know why the road
was gated, and why the no trespassing signs were put up by Mann and Ott.
Shawn Oneil wanted to clarify that while Mann and Ott put up the gate, Mr.
Oneil put up the "No Trespassing" signs. Ron Landeck asked Mr. Oneil how long he
had owned the property, and Mr. Oneil said 4 years.
Orland Arneberg asked if there was any rebuttal.
Greg Mann said the gate was put up by himself and Mr. O t t to discourage
access by kids looking for a place to get drunk and start fires, but it was never locked
or signed, and they never ran anyone off the road. Mr. Mann said that roads don't
stay improved when there is no logging going on. He also said that just because there
hasn't been a fire truck down there doesn't mean there haven't been any fires. Mr.
Mann said the condition of the road was due to heavy snowfall a n d rain and floods in
the late 90's after the last logging job was done using that road. He said the reason
logs were took off through a CRP field is because the ground was frozen and it was
easiest. Mr. Mann said the road is on a good rock base and was in good shape before
the floods and couId be brought back into shape easily.
Ron Landeck asked Greg Mann if he had ever been denied access. Ms.
Killiard said she talked to Mr. Oneil in mid-November and told him they planned on
doing some Iogging in that area, and Mr. Oneil said he had a problem with them using
that road. She said there were other neighbors who have told her they were denied
access. Ron asked when the "No Trespassing" signs showed up. Mr. Mann said they

showed up in 2003. Mr. _Manr?said he was told by Mr. Pzyne and Mr. Kirkland that
Mr. Oneil had told them they could no longer go through on that road because of
reforestation.
Harold Ott said his family was told they could no longer access the canyon via
that road. Mr. Ott said his wife was riding her horse on Bennett land and Mr. Oneil
grabbed the reins of the horse and ordered her out of there. Mr. Ott said that the
Oneils' claim that they don't care if the public is still allowed access via that road is
totally untrue.
Kevin Sandquist said his father was doing some logging in June 2005 and got
permission from Mann and Hilliard to go across their land to the road in question.
Mr. Sandquist then talked to Mr. Oneil about opening up the road to get the logs out
since it made better sense. Mr. Oneil told Mr. Sandquist that he would stop Mr.
Sandquist. Mr. Sandquist asked permission to go across private land and increase the
length of haul and the expense of logging in general so he would not have to enter into
what he perceived would be a costly legal battle. Kevin Sandquist felt this was a case
of access being denied. Mr. Sandquist asked Mr. Oneil if he had anything to add
since it was only he and Sandquist's father, Mr. Oneil said he did not have anything to
add.
Greg Mann said that every logging project he has done on his property hm
been approved by the Idaho Department of Lands. He said if there had been
violations the IDL would have corrected them.
Harriet Akin said she was denied access by Mrs. Oneii when she and her
daughter were riding horses on that road. She also asked why the condition of the
road was an issue since the only issue was right-of-way, not road maintenance.
Gene Riggs asked about the other road that goes down into the canyon, and
there was clarification that it was across private ground, and the road petitioned for
validation is the only public right-of-way in the area.
Greg Mann showed a copy of the corrected warranty deed between the Otts
and Oneils that showed that the property line was the "county roadn, so it was
understood at the time that the road was public right-of-way.
Orland Arneberg closed the public hearing at 2:25 pm. Ron Landeck explained that
there was going to be findings of fact and conctusions. As a point of clarification, Ron
explained the difference between "public highway" and "public right-of-way". Ron
then said that based on testimony, the commissioners needed to decide whether
validation of the public right-of-way was in the pubfic interest.
Sherman Clyde said it looked Iike the road has been used by the pubfic and it
was in the public interest to validate it as public right-of-way based on testimony he'd
heard. Orland Arneberg agreed that testimony favored validation. There was some
discussion about the original deed versus the survey of the existing road. Sherman
Clyde made a motion to validate this section of road as pubfic right-of-way, using
Taggart's survey of the existing roadway as the legal definition of the right-of-way.
Orland Arneberg seconded. The motion passed. Ron Landeck said he would
generate the findings of fact and conclusions of law and have those avaiIable bv the
meeting on February 8,2006.
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Karen Stubbs came in to discuss Cameron Road. Ms. Stubbs was asking for the
Highway District's preferences with that road. Sherman Clyde said he would like
Camerons to deed right-of-way on that section of road so there would be room to put
snow if there was ever a need. The commissioners asked Ron Landeck to write
something up clarifying what the Highway District wants.
Ron Landeck said he and Chairman Arneberg met with Taggart's attorney and had
an offer of settlement. Sherman Clyde said he was uncomfortable making a decision
without Potlatch Commissioner Richard Hansen present to know what is going on in
his area.
The next meeting was scheduled for February 8,2006.
Being no further business, the meeting adjourned s t 4:00 prn
Chairman

Secretary

1290 American Ridge Road

Kendrick, ID 83537
208-289-5602
March 8, 2007
Latah County Highway District
1132 White Avenue
Moscow, ID 83843
Re: Movement of Camps Canyon Road Bed
Dear Sirs:

A problem exists on Camps Canyon Road which has gone unattended for several years. Recently this
problem has grown into a tumultuous strugglz since Bob Wagner bought and began to develop an old
farm into a home site along this road. As bewildered as we are with the degree to which disagreeri~ents
can rise, it has, and it remains unresolved.
The immediate resolution appears to be directed. However, the long term resolution appears to be
making a turn toward predicting another such tumultuous episade. If the road moves, the problem
begins again.
The long term handle on the situation involves stability of the location of the road bed. Whether this can
be addressed by a process of deeded easement, highway validation' eminent domain or some other
process, we submit it for your consideration.
If it is only we who consider this a potential problem and neither the Highway District nor the Wagners
consider there to be any such long term problem, we will step back, resolve the immediate problem to its
end, and proceed the best we can in the future. However, as we see it, yoii're in the Left lane, you're
signaling to turn Left, we assume you will turn Left. Turning to the Right may happen, but it is unlikely.
We expect further independent revision to Camps Canyon Road in the not too dispirit future. The
reasons are too great not to expect it:

1.

Roads migrate downhill, to the inside of a curve and towards any available space
a. It's d o w k i l l to the North
b. The inside o f the curve is to the North
c. The corner post is I0 feet from the North edge of the road.

2. A car was parked up along the alfalfa field again this winter. The steepest part o f the West grade
lies at the West property line.

3.

More development seems to be the case, as opposed to not.

4.

You've said you won't or can't before, yet you have moved the road bed to the North again and
have dosed the road.

Don and Charlotte Halvorson
\
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Don and Charlotte H a l ~ o r s c , ~
1290 American Ridge Road
Kendrick, ID 83537
208-289-5602

I'

STATEMENT
Description of problem arising from movement of road bed along a section of Cainps Canyon Road in
the SE '/4 NE 54 of Section 15 T39N R3WBM.

Reference A: Deed Description knovrq as Schedule C paragraphs 4 and 5 which reads: "save and except
the tract . . ."
Reference B: Map depiction for orientation purposes of original deed description'.'
Note: Both reference A and Reference B are provided through Latah County Recorder's Office
Reference C: Hand drawn map depicting sequential plotting of property corners arising from beginning
point known now as 0 and subsequent comers A, B and C.
Reference D: Recent survey by Rimrock Consulting
Reference E: Aerial view of area. Provided by FSA
Reference I;: Minutes from April 12,2006 Highway District meeting
Reference G: Out of Original Prescriptive right-of-way

HOWTHE SURVEY
POMTSAREALIGNED

'1'

Point of begiming (Point 0 ) is determined from intersection of # line of Camps Canyon Road
and West line of SE '/4 / NE !4 of Section 15.
Subsequent property corners A, B and C are sequentially aligned from that intersection.
Property corners move if the centerline of the road bed moves at point 0. The 31-1- acre parcel
was attached to the road to afford access to public road for the +I- 140 acre farm now owned by
Kate and Bob Wagner.
OF MOVEMENT OF ROAD BED OF CAMPSCAYYON
ADJACENT TO SAID 3+/- ACRE PARCEL.
DESCRIPTION

* Reference .A iprevioudy noted) describes poin: O as the interst-ciioii of 6 iine of C a m p s Canyon
R o ~ dwith West line of SE !A / NE 56 of Section 15 as being approximately 12 rods and 3 feet
south of Nib' corner of the SE '/4 / NW !4 of Section 15 (201 feet).
Reference D. Recent survey by Rimrock Consulting:
- Point 0 now lies 150.91 ' south of corner
of the SE !4 1 NW !4 of Section 15.
Point 0 has moved
-. 50; feet to the North. However Point C has lnov d 83' to the Nor-th.
~ k l o i n c ~ ~ ~ h ; b ( + go z
nfip2 ~ ~ ( R w 8 i ~ - ~ * l

n . * . - - ~

We believe both surveys to be accurate within their own degrees of latitude of accuracy
Furthermore we state that we did on April 12, 2006, attempt to describe and approximate said
road bed discrepancies as follows: (Note: This date preceded date of reference D.)
I

'

I . Point 0 has moved North significantly, thus moving property corners A, B and C of said 3+iacre parcel. This was due to recent roadbed revisions.

2. Point C, the east property line intersection with the centerline of Camps Canyon Road has
also been altered in excess of movement caused by movement of point 0 . Furthermore roadbed
revision at this point included a dropping of the road bed surface 3' - 5'. The combination of
these revisions has altered the functionality of the old road access to the said 3+i- acre parcel.

3. Furthermore, at the April 2006 meeting the Highway District contended that all these
revisions were within the prescriptive right-of-way, we hold that we disputed that on the ApriI12,
2006 meeting that they were not within the prescriptive right-of-way. Furthermore our South
fence line along said area of Camp's Canyon Road is out the prescriptive right-of-way in at least
3 places and probably in its entirety.
4. We've seen no documentation to this point (February 24, 2007) to substantiate denial of road
bed alterations or prescriptive right claims.
1.

5. It also appears to us that the respective landowners along prescriptive right-of-ways have the
right to use the part of the prescriptive right not under the road bed, so long as the flow of traffic
is not interrupted. This use includes but may not be limited to fences and property lines.
Requests may be for removal of such things as fences, but destruction by the Highway District of
fences is not permitted, nor is the ignoring of property lines between land owners in permitting
driveway access to public right-of-ways.
6. Request for survey and surveys of record on April 12,2006. (Statements of minutes from
April 12, 2006 he meeting, Reference F). It was our opinion on that date that a professional
survey was the place to start due to the significai~trevisions to Camp's Canyon Road over the last
few years. As to whom should pay for the survey, we felt the burden was with the party wishing
to extend improvernents.(e.g. ~!r-iveway)into disputed areas, as long as the dispute was not
frivolous. The burden here lies with the Wagners. Suggestion that the Highway District help
pay for the survey was made on the basis of previous descriptions on how the Highway District
has aided in the problem. Bob Wagner's stated "surveys" (plural, April 12, 2006). No
documents were provided. Bob had shown me the results of his self performed survey in the fall
of 2005. This survey started in error, was performed in error and ended in an error which should
have been obvious to a competent surveyor. The only other survey conducted that we know of
was the one conducted by John Bohman, Gary Osborn and Danny Payne. just preceding the
P.pri! !2, 2006 meetisg. This one 5vas much clsser tct reality; however, its greatest V E ~ ! U Pwas to
show how far off Bob Wagner's original survey was. Neither of said surveys were presented and
both surveys suggested a professional survey needed to be done, contrary to the point that Mr.
Wagner was making. Erroneous surveys have little to no value.
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7. Continuing in reference to the minutes of the April 12,2006 meeting record it is furthermore
stated that we did suggest that Bob Wagner take issue with the Highway District for the very

reason described prt.. ,ously. Any survey done would need to
to hold the road bed of Camp's Canyon Road staole.

coordinated with some attempt

Survey was completed by us at our expense. The survey was requested by us on April 12,2006 as Bob
Wagner had already constructed his driveway through the disputed area. Survey &as completed on or
about 6/30/06. It revealed that the Wagners had trespassed and/or encroached on property line.
Further resolution failed, even though we offered the Wagners four possible solutions. The solutions
were offered in the order of which were the most likely to succeed in the resolution of determining the
limits of the property lines and holding the road bed constant as best we could. All included Wagners to
pay for the survey.
1.

Bob Wagner to approach the Highway District with offer of a deeded easement. Mr
Wagner said this proposal was turned down by the Highway District. The Highway
District denies Mr. Wagner approached them with said proposal.

2.

Share the disputed driveway. Bob could enter the bottom and we could exit the top. Bob
did not want to share.

3.

We would sell the Wagners the 15 +/- acres we owned on the Sout;h side of Camp's
Canyon Road. Too much.

4.

Readjust property line so that driveway could be accomplished and combined efforts to
hold the road bed constant. Bob Wagner was unwilling to accept survey.

Fotm No. 1056-4
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T h e l a n d r e f e r r e d t o i n t h i s policy is s i t u a t e d i n t h e Skate o f
I d a l ~ o , C o u r l t y of L a t a h a n d is descri.11ed a s f o l l o w s :

~ 1 / 2 ~ ~ 1of/ S4 e c t i o n 1 0 , T o w n s h i p 39 N o r t h , R a n g e 3 , W . B . M .
~ 1 / 2 ~ ~ 1o f/ 4S e c L i o i ~ 1 5 , T o w n s h i p 39 North, R a n g e 3 , W . B , l M .
S A V E AND EXCEP'F t h e

k r z c t o f l a n d t l e s c r i b e d as follows, t o - w i t :

B e g i n n i n g a t a p o i n t w h e r e the p u b l l c r o a d p a s s e s t h r o u g h the
West l i n e o f t h e S E ~ / ~ N E Ib e/ i~n g I2 rods a n d 3 f e e t ; more s r
l e s s , S o u t h of t h e N o r t h w e s t c c r n e c of t h e S E ~ / ~ N E of
I / ~
S e c t i o n 1 5 ; running t h e n c e due souL11 2 5 rods a n d 3 1 / 2 f 2 e t ;
r u n n i n g t h e n c e d u e E a s t 2 3 rods; r u n n i n g t h e n c e d u e N o r t h 6
r o d s a n d 5 f e e t , more o r l e s s , t o ttie courlty r o a d ; r u n n i n g
thence i n a N o r t h w e s t e r l y d i r e c t i o r l 4 2 rods a n d G f e e t , more o r
l e s s , a l o n g the county road to t h e POI [\ITOF B E G I N N I N G .
'
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Don and Charlotte Halvorson
1290 American Ridge Road
Kendrick, ID 83537
208-289-5602
August 23,2007
Latah County Highway District
1132 White Avenue
Moscow, ID 83843
Re:
Movement of Camps Canyon Road Bed
Dear Sirs,
We, the undersigned, petition the North Latah County Highway District for a declaratory ruling
pursuant to Title 67 Chapter 52 67-5232 on the applicability of Title 40 Chapter 40-203a in the disputed
right-of-way of Camps Canyon Road as it travels through the SE % of NE % of section 15 T39N3WBh.I.
Due to numerous revisions and alterations the location of Camps Canyon Road can no longer be
determined; and, as we have indicated to you, that Camps Canyon Road does not conform to the
location as described in the public record as compared to the recent survey done by Rimrock
Consultants.

Don and Charlotte Halvorson

Don Halvorson
1290 American Ridge Road
Kendrick, Idaho, 83537
(208) 289-5602
Plaintiff, Pro se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
Don & Charlotte Halvorson (Husband and Wife))
Plaintiffs

)

1

VS.

North Latah County Highway District; Board of)
Commissioners for the North Latah County

)

Case No. CV 2008-180

Highway District, Orland Arneberg, Richard

)

PLAINTIFFS' AFFIDAVIT IN

Hansen, Sherman Clyde, in their Official

)

SUPPORT OF PLAINTIFFS'

Capacities, and in their Individual Capacities;

)

MOTION FOR DECLARATORY

Dan Payne, in his Official Capacity and in his

)

JUDGMENT OF I.C.

Individual Capacity

)

Defendants

1

STATE OF IDAHO )
)ss.
County of Latah

)

Don and Charlotte Walvorsoli deptise and say:
PLAINTIFFS' AFFIDAVIT IN SUPPORT OF
PLAINTIFFS' MOTION FOR DECLARATORY
JUDGh4EhTT OF I.C. $40-203a
1

5 40-203a

1) We are the plaintiffs named in ihe above case.
2) We aver that we discovered the driveway access had been constructed by the Wagners
on or about 4110106.
3) We aver that we first we became aware the NLCHD was claiming a 25 foot from the
centerline of Camps Canyon Road and/or a 50 foot prescriptive right of way through SENE
Section 15 T39N R3WBM in the area of the 1996 alteration was on 4/12/06 at the regular
meeting of the NLCHD.
4) We aver that we asked the Commissioners of the NLCHD to initiate validation
proceedings of Camps Canyon Road on 3/21/07 at the regular meeting of the Commissioners of
the NLCHD. We also state the NLCHD counsel told us that the coinmissioners were not
interested in initiating validation ploceedings.
5) We aver that we asked the NLCHD Commissioners to establish a "disputed case"
under the Idaho Administrative Procedure Act on September 12,2007. We also state the counsel
for the commissioners told us the NLCHD was not subject to the IAPA.
The above statements are true to the best of our knowledge.

SUBSCRIBED AND

My commission expires:

this document to be served on the following individual in the manner indicated below:
RONALD J. LANDECK
LANDECK, WESTBERG, JUDGE &
GRAHAM, P.A.
4 14 S. Jefferson

[x] U.S. Mail
[ ] Federal Express Standard Overnight Mail
[ ] FAX (208) 883-4593
[ ] Hand Delivery

PLAINTIFFS' AFFIDAVIT IN SUPPORT OF
PLAINTIFFS' MOTION FOR DECLARATORY
JUDGMENT OF I.C. $40-203a
2

I

/ P.O. Box 9344
Moscow, ID 83843
SHERMAN CLYDE
2940 Clyde Road
Moscow, ID 83843

1x1 U.S. Mail
[ ] Federal Express Standard Overnight Mail
iLIF*Y
[ ] Hand Delivery
CARL B. KERRICK
1x1 U.S. Mail
DISTRICT JUDGE
j Federal Express Standard Overnight Mail
P.O. Box 896
[ 1 FAX
Lewiston, ID 83501-0896
[ 3 Hand Delivery
NORTH LATAH COUNT HIGHWAY DIST. [x] U.S. Mail
1132 WHITE AVE.
[ ] Federal Express Standard Overnight Mail
Moscow, ID 83843
[ 1 F*Y
[ ] Hand Delivery
BOARD OF COMMISSIONERS FOR THE
[x] U.S. Mail
NORTH LATAH COUNTY HIGHWAY
[ ] Federal Express Standard Overnight Mail
DISTRICT
[ I FAX
1132 WHITE AVE.
[ 1 Hand Delivery
MOSCOW, IDAHO 83843
SHERMAN CLYDE in his official capacity
[x] U.S. Mail
2940 Clyde Road
[ ] Federal Express Standard Overnight Mail
Moscow, ID 83843
[ I FAX
[ ] Hand Delivery
ORLAND ARNEBERG, in his official
1x1 U.S. Mail
capacity
[ ] Federal Express Standard Overnight Mail
1670 LITTLE BEAR RIDGE ROAD
r 1 FAX
TROY, IDAHO 83871
[ j Hand Delivery
ORLAND ARNEBERG, in his individual
[XI U.S. Mail
capacity
[ ] Federal Express Standard Overnight Mail
1670 LITTLE BEAR RIDGE ROAD
C 1 FAX
TROY, IDAHO 83871
[ 1 Hand Delivery
RICHARD HANSEN, in his official capacity
[x] U.S. Mail
1000 PALOUSE RIVER ROAD
[ ] Federal Express Standard Overnight Mail
HARVARD, IDAHO
1 1 FAX
[ ] Hand Delivery
RICHARD HANSEN, in his individual
[x] U.S. Mail
capacity
[ ] Federal Express Standard Overnight Mail
1000 PALOUSE RIVER ROAD
[ 1 FAX
HARVARD, IDAHO
[ ] Hand Delivery
DAN PAYYE, in his official capacity
[XI U.S. mail

i

/

1

PLAINTIFFS' AFFIDAVIT IN SUPPORT OF
PLAINTIFFS' MOTION FOR DECLARATORY
JUDGMENT OF I.C. § 40-203a
3

, P . 0 BOX 391
TROY, IDAHO 83871
DAN PAYNE, in his individual capacity
P.O. BOX 391
TROY, IDAHO 83871

[ ] Federal Express Standard Overnight Mail
/[IFAX
[ ] Hand Delivery
[x] U.S. Mail
[ ] Federal Express Standard Overnight Mail
I I FAX

I

Don Halvorson

PLAINTIFFS' AFFIDAVIT IN SUPPORT OF
PLAINTIFFS' MOTION FOR DECLARATORY
4
JUDGMENT OF I.C. 5 40-203a
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RONALD J. LANDECK, ISB No. 3001
LANDECK, WESTBERG, JUDGE & GRAHAM, P.A.
4 14 S. Jefferson
P.O. Box 934.4
Moscow, TD 83843
(208) 883-1505
FAX (208) 883-4593
Attorneys for Defendants

IN THE DISTRICT COURT OF THE SECOND DISTRICT COURT
OF THE DISTRICT OF IDAHO, IN AND FOR THE COUNTY OF LATAH
DON & CHARLOTTE HtZLVORSON
(Husband and Wife),
Plaintiffs,

1
) Case No. CV 2008-180

1

) ANSWER

1

) Fee category: 1(2)(b)
) $14.00
NORTH LATAEJ COUNTY HIGffWAY
)
DISTRICT; BOARD OF COMMISSIONERS FOR )
VS.

TJ3E NORTH LATAH COUNTY HIGHWAY
1
DISTRICT, ORLAND ARNEBERG, N
O )
HANSEN, SHERMAN CLYDE, in their individual )
capacities; DAN PAYNE, in his official capacity and )
in his individual capacity,
1
Defendants.

1
1

In response to Plaintiffs' Complaint, Defendants, through their attorneys, Landeck,
Westberg, Judge & Graham, P.A., plead as follows:

ANSWER -- 1

4: 44

FIRST DEFENSE - ANSWER
Defendants deny each and every allegation in the Cornplaint not expressly and specifically
admitted in this Answer.
With reference to Plaintiffs' headings and paragraph designations:
I. rnSDICTION
1.

Defendants admit the allegations of paragraphs 1 - 5 of the Complaint.

2.

Defendants deny the allegations of paragraph 6 of the Complaint.

LI. COMPLAINT
3.

Paragraphs A, C, F, G, H, I and J of the Complaint state Plaintiffs' legal conclusions

which require no answer.
4.

Defendants deny the allegations of paragraphs C, D, E, K, L, M, N, 0 , P, Q, R, S, T,

U, V, W, X and Y of the Complaint.

III. REQUESTED RELIEF AND DAMAGES
5.

To the extent Plaintiffs7Requested Relief and Damages rnakes allegations against

Defendants, Defendants deny the allegations of paragraphs A, B, C, D, E, F, G, H, I and J of the
Comoplaint.
SECOND DEFENSE - AFFIRMATIVE DEFENSES
INTRODUCTION
The following defenses are not stated separately as to each claim for relief or allegation
of Plaintiffs. Nevertheless, the following defenses are applicable, where appropriate, to any and
all of Plaintiffs' claims for relief. Defendants, in asserting the following defenses do not admit
that the burden of proving the allegations or denials contained in the defenses is upon Defendant
but, to the contrary, asserts that by reason of said defenses and denials, and by reason of relevant

statutory and judicial authority, the burden of proving the facts relevant to many of the defenses
and affirmative defenses and the burden of proving the inverse of the allegations contained in
many of the defenses and affirmative defenses is upon Plaintiffs. Moreover, Defendants do not
admit, in asserting any defense, any responsibility or liability but, to the contrary, specifically
denies any and all allegations of responsibility and liability contained in Plaintiffs' Complaint.
FIRST AFFIRMATIVE DEFENSE
Plaintiffs' claims are barred by the running of applicable statutes of limitations.
SECOND AFFLRhlATIVE DEFENSE
Plaintiffs' claims are barred by Plaintiffs failure to exhaust administrative remedies.
THIRD AFFIRMATIVE DEFENSE
Plaintiffs' claims are barred by failure to provide required notice under the Idaho Tort
Claims Act.
FOURTH AFFIRMATIVE DEFENSE
Plaintiffs' claims and/or damages, if any, are the result of Plaintiffs' action or inaction
and not the result of Defendants' conduct.
FIFTH AFFIRMATIVE DEFENSE
PlaintifEs' claims and/or damages, if any, are the result of actions or inaction by third
parties not under Defendants' control or supervision.
THIRD DEFENSE - FAILURE TO STATE A CLAIM
Plaintiffs' Complaint fails to state a claim upon which relief may be granted.

ANSWER -- 3

COSTS AND ATTORNEY FEES OF DEFENDANT
Defendants have retained Landeck, Westberg, Judge and Graham for a reasonable fee to
defend this action. Defendants are entitled to recover reasonable attorney fees under Idaho Code
Sections 12-120 and 12-121 and Idaho Rule of Civil Procedure 54.
RIGHT TO AMXND
Defendants reserve the right to amend this answer in any respect as motion practice and
discovery proceed in this matter.
PRAYER FOR RELIEF
Defendants request that all claims alleged in the Complaint be dismissed with prejudice
and that Plaintiffs recover nothing. Defendants request an award of the costs of suit including
reasonable attorney fees and request W h e r relief deemed just by the Court.
DATED this 9th day of May, 2008.
L

CK, WESTBERG, JUDGE & GRAIS[AM, P.A.

CERTIFICATE OF SERVICE
I hereby certify that on this 9th day of May, 2008, I caused a tme and correct copy of this
document to be served on the following individual in the manner indicated below:
DON KALVORSON
CHARLOTTE FWLVORSON
1290 AMERICAN RIDGE ROAD
KIZNDRICK, IDAHO 83537

[ U.S. Mail
[ 1 Federal Express Standard Overnight Mail
[ ] FAX (208) 322-4486
[ ] Hand Delivery

ct

Ronal J. Landeck
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RONALD J. LANDECK, ISB No. 3001
LANDECK, UTESTBERG, JUDGE & GRAHAM, P.A.
414 S .Jefferson
P.O. Box 9344
Moscow, ID 83843
(208) 883-1505
FAX (208) 883-4593
Attorneys for Defendants
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OF THE DISTRICT OF IDAKO, PN AND FOR TIfE COUNTY OF LATAH
DON & CHARLOTTE HALVORSON
(Husband and Wife),
Plaintiffs,

1
) Case No. CV 2008-180

1

)
)
vs.
)
)
)
NORTH LATAH COUNTY HIGHWAY
DISTRTCT; BOARD OF COMMISSIONERS FOR )

DEFENDANTS' OBJECTION TO
PLAINTIFF'S MOTION FOR
DECLARATORY JUDGMENT OF
LC. $40-203(a) AND BRIEF

THE NORTH LATAH COUNTY HIGHWAY
1
DISTRICT, ORT,AND ARNEBERG, RICHARD
)
HANSEN, SHERMAN CLYDE, in their individual )
capacities; DAN PAYNE, in his official capacity and )
in his individual capacity,
1
Defendants.

1
1

Defendants, through counsel, object to Plaintiffs' Motion for Declaratory Judgment of
I.C. Ij 40-203(a). Plaintiffs' Motion, on its face, does not seek a declaration of "rights, status and
other legal relations" as required under LC. § 10-1201, rather it poses several questions to the Court

as to the proper process to resolve a controversy. Thus the Motion seeks, at best, an advisory

DEFENDANTS' OBJECTION TO PLAINTIFF'S MOTION FOR DECLARATORY
.TUDGMENT OF I.C. $40-203(a) AND BRIEF -- 1
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opinion &om this Court. "As a general rule, a declaratory judgment can only be rendered in a case
where an actual or justiciable controversy exists." Harris v. Cassia County, 106 Idaho 513 (1984).
Plaintiffs' Motion alleges no such justiciable controversy for declaration by the Court.
The claims for relief sought by Plaintiffs in the Cornplaint must be pursued through a trial
not through motion practice. Rule 57 I.R.C.P. states that the "procedure for obtaining a declaratory
judgment, pursuant to the statutes of this state, shall be in accordance with these rules. . ." LC. 5 101201 refers to an action or proceeding in which "a declaratory judgment or decree is prayed for." A
declaratoryjudgment is a form of relief sought by pleading not by motion. See Scott v. Agricultz~ral
Products, 102 Idaho 147 (1981) regarding dismissal of declaratoryjudgment proceeding when
identical issue has been raised in other action.
The Court should suminarilydismiss Plaintiffs' Motion.
DATED this 9" day of May, 2008.
LANDECK, WESTBERG, JUDGE & GRAKAM, P.A.

By:

DEFENDANTS' OBJECTION TO PLAINTIFF'S MOTION FOR DECLARATORY
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CERTIFICATE OF SERVICE
I hereby certify that on this 9th day of May, 2008, I caused a true and correct copy of this

document to be served on the following individual in the manner indicated below:
DON HALVORSON
C W O T T E WALVORSON
1290 M R I C A N RIDGE ROAD
KENDRICK, IDAHO 83537

[ XI U.S. Mail
[ 3 Federal Express Standard Overnight Mail
[ ] FAX (208) 322-4486
[ ] Hand Delivery
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RONALD J. LANDECK, ISB No. 3001
LANDECK, WESTBERG, JUDGE & GRAHAM, P.A.
414 S. Jefferson
P.O. Box 9344
Moscow, a)83843
(208) 883-1505
FAX (208) 883-4593
Attorneys for Defendants

IN THE DISTRICT COURT OF THE SECOND DISTRICT COURT
OF THE DISTRICT OF IDAHO, IN AND FOR THE COUNTY OF LATAH
DON & CHARLOTTE HALVORSON
(Husband and Wife),
Plaintiffs,
vs.

NORTH LATAH COUNTY HIGHWAY
DISTNCT; BOARD OF COMMISSIONERS FOR
TKENORTH LATAH COUNTY HIGHWAY
DISTRICT, ORLAND ARNEBERG, RICHARD
HANSEN, SBRMAM CLYDE, in their individual
capacities; DAN PAYNE5, in his official capacity and
in his individual capacity,
Defendants.

)
) Case No. CV 2008-1 80

1

)
)
)
)

1

DEFENDANTS' OBJECTION TO
PLAINTIFFS' MOTION FOR
DECLARATORY JUDGMENT UNDER
I.C. 9 67-8003(3) AND BRIEF

)

1
)
)
)
)

1
)

Defendants, through their attorneys, Landeck, Westberg, Judge & Graham, P.A., object to
Plaintiffs' Motion For Declaratory Judgment under I.C. $67-8003(3). Plaintiffs' Motion merely
restates and realleges claims made in Plaintiffs' Complaint regarding negligence, trespass, takings
and damages related thereto.

DEFENDANTS' OBJECTION TO PLAINTIFFS' MOTION FOR DECLARATORY
JUDGMENT UNDER LC. 5 67-8003(3) AND BRIEF -- 1

The claims for relief sought by Plaintiffs in the Complaint must be pursued through a trial
not through motion practice. Rule 57 I.R.C.P. states that the "procedure for obtaining a declaratory
judgment, pursuant to the statutes of this state, shall be in accordance with these rules. . ." I.C.

5 10-

1201 refers to an action or proceeding in which "a declaratoryjudgment or decree is prayed for." A
declaratoryjudgment is a form of relief sought by pleading not by motion. See Scott v. Agricultural
Products, 102 Idaho 147 (198 1) regarding dismissal of declaratoryjudgment proceeding when
identical issue has been raised in other action.

In addition, the particular relief sought by Plaintiffs is premised on the application of

I.C. § 67-3003(3)which requires a "regulatory taking" which means a "regulatory or administrative
action" by a local government. There are no facts alleged by PlaintifEs that Defendant District has
made any final decision, as required under I.C. 5 67-8003(2), to give rise to any such request for
relief by Plaintiffs.
Plaintiffs' motion should be summarily dismissed.
DATED this 9th day of May, 2008.
LANDECK, WESTBERG, JUDGE & GRAWAM, P.A.

~ t t o k n e for
~ s Defendants
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CERTIFICATE OF SERVICE
I hereby certify &at on this 9th day of May, 2008, I caused a true and correct copy of this
document to be served on the following individual in the manner indicated below:

DON WALVORSON
CHARLOTTE HALVORSON
1290 AMERICAN RIDGE ROAD
KENf,R.ICK, IDAHO 83537

/

[ XI U.S. Mail
[ 1 Federal Express Standard Overnight Mail
[ ] FAX (208) 322-4486
[ ] Hand Delivery
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTMCT OF TEE
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
COURT MINUTES
Presiding Judge
CARL B. KEREUCK
Reporter
NANCY TOWLER
Date MAY 13,2008
Time: 9:05 A.M.
DON & CHARLOTTE HALVORSON
(Husband and Wife),

)
)

Plaintiffs,

Docket No. CV-2008-180

VS.

APPEARANCES :

NORTH LATAH COUNTY HIGHWAY )
DISTRICT; B0-4RD OF
)
COMMISSIONERS FOR TIXI3 NORTH
LATAW COUNTY HIGHWAY DISTRJCT )
1
ORLAND ARNEGERG, RICHARD
HANSEN, SEERMAN CLYDE, in their
)
Official Capacites, and in their Individual )
Capacities; DAN PAYNE, in his official
)
capacity and in his individual capacity,
1

DON HALVORSON
For, Plaintiff

Defendants.

RONALD LANDECK
For, Defendant

)

1
SUBJECT OF PR0CEEDINGS:MTN FOR DECLARATORY JUDGMENT 40-203a

BE IT KNOWN, THAT THE FOLLOWING PROCEEDINGS WERE HAD, TO-WIT:
DCff 2335
2 135 Don and Charlotte Halvorson present.
Ronald Landeck present.
2212 Mr. Halvorson presents argument to Court re: motion for declaratory judgment of
I.C. 40-203a.
2482 Mr. Landeck presents argument to Court re: motion for declaratory judgment of I.C.
40-203a.
1

Page of

2

Pages

COURT MINUTES MAY 13,2008

HALVORSON VS. NORTH LATAH CO. HWY

CV-2008-180

2835 Mr. Halverson presents rebuttal argument.
3020 Court takes matter under advisement and will issue a written decision.
3038 Mr. Landeck addresses Court re: clarification on the notice of hearing filed May 9,
2008.
Court addresses Mr. Halvorson.
3 112 Mr. Halvorson responds. The hearing noticed up for May 27, 2008, is regarding the
Motion for Declaratory Judgment filed April 11,2008.
(3 160)Recess 9:25 a.m.

JENNY LANDRUS
Deputy Clerk
Page of

7
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Pages
Presiding Judge

COURT MINUTES MAY 13,2008

Don Halvorson
1290 American Ridge Road
Kendrick, Idaho, 83537
(208) 289-5602
Plaintiff, Pro se

I N THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF UTAH
Don & Charlotte Halvorson (Husband and Wife))
Plaintiffs
VS.

1
1

North Latah County Highway District; Board of)
Commissioners for the North Latah County

)

Case No. CV 2008-180

Highway District, Orland Arneberg, Richard

)

PLAINTIFFS' REPLY TO

Hansen, Sherman Clyde, in their Official

)

DEFENDANTS' OBJECTION TO

Capacities, and in their Inaiviauai Capacities;

)

PLAINTIFFS' MOTION FOR

Dan Payne, in his Official Capacity and in his

)

DECLARATORY JUDGMENT

Individual Capacity

)

UNDER I.C.

Defendants

)

BRIEF

5 67-8003 (3) AND

1
Plaintiffs now reply to Defendants Objection (the DO 67-8003) To Plaintiffs' Motion For
Declaratory Judgment Under I.C. 5 67-8003 (3) (the 67-8003 Motion) And Brief as follows:

PLAINTIFFS REPLY TO DEFENDANTS OBJECTION TO PLAINTIFFS' rvlOTION FOR
DECLARATORY JUDGMENT UNDER I.C. 5 67-8003 (3) AND BRIEF
1

I. Plaintiffs have a colorable claim to land adjoining and underlying Camps Canyon
Road, in the pertinent part. This colorable claim to land is a Constitutionally Protected Property
Right.
11. Colorable claim requires Due Process and Equal Treatment Under the Law and if
appropriate Just Compensation.
111. Two justiciable controversies arise in Plaintiffs filing of Requests For Takings
Analysis and Defendants refusal to reply. (1) Facial right to Due Process and right to a
meaningful exhaustion of agency remedies and (2) Applied right to Declaratory Judgment for
non-reply
IV. Defendants objections to Motion For Declaratory Judgment Under I.C.

5 67-8003 (3)

are unsubstantiated.
V. Defendants objection to Plaitltiifs' Motion is without merit and is frivolous.

I. Colorable Claim
Plaintiffs' Wanantee Deed for fee simple title to SENE Section 15 T39N 3 WBM in its
entirety saye for a 3+/- acre parcel gives Plaintiffs colorable claim to lands under and abutting to
Cainps Canyon Road, which runs through SENE (see Complaint Pp. 2-3 A.) from east to west in
a northwesterly direction. Such title would also give the Plaintiffs a Constitutionally Protected
Property Interest in the claim (5'"nd

14&Amelldments U.S. Constitution). This Constitutional

Property Interest affords the Plaintiffs rights to ownership of and peacefill eiijoyment to their
land.

11. Due Process Required
Any (Complaint p. 7, D. and E.; p. 9 L., hl., and N.; pp. 10-22, P. and Q.) change in the
parameters 1) locatio~~,
2) width, 3) use, and/or 4) nature (type) of the right-of-way, or dispute in
the existing parameters reasonably shown and/or obviously present is sufficient to require a
response (Due Process) from the NLCHD on its merits (hearing). See Fuentes v. Shevin, 407
PLAINTIFFS FEPLY TO DEFENDANTS OBJECTION TO PLAINTIFFS' MOTION FOR
DECLARATORY JUDG-MENT UNDER I.C. 5 67-8003 (3) AND BRIEF
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U S . 67, 92 S.Ct. 1983, 32 L. Ed 2d 556 (I 9 72) (chattels protected by 14thAmendment even
though possession is disputed), iQlcCullochv. Glasgow, 620 F.2d 47 (5" Cir. 1980) (Due Process
required before road is built over disputed land), Carey v. Piphus, 435 U.S. 247, 98 S.Ct. 1042,
55 L.Ed.2d 252 (1 978) "(e) Because the right to procedural due process is "absolute" in the sense
that it does not depend upon the merits of a claimant's substantive assertions, and because of the
importance to organized society that procedural due process be observed, the denial of
procedural due process should be actionable for nominal damages without proof of actual injury,
and therefore if it is determined that the suspensions of the students in this case were justified,
they nevertheless will be entitled to recover nominal damages." This colorable claim gives
Plaintiffs right of action in seeking at least nominal damages without proof of actual injury in
any change in the attributes of the right of way of Camps Canyon Road.

111. Justiciable Controversies
Two justiciable colitroversies arise with Plaintiffs' submittal of Requests and Defendants
deliberate indifference in refusing response. Plaintiffs' colorable claim gives Plaintiffs (a) right
of requesting Due Process (I.C. 5 67-8001,

5 67-8002, and 5 67-8003) (on the face of the IRTA
I.C. 5 67-8001), and (b) right of Declaratory Judgment if Defendants do not reply (I.C. 5 678003 (3) as applied). Defendants' failures to act speak for themselves. Controversies are neither
hypothetical nor advisory as a case (CV 2008-1 80) has been filed and the controversies are past
of this case (see Complaint p. 20, Q. 8) f vi.). On the facial basis (due process required) the
controversy is ripe. (See McCuskey v. Canyon counp Comm 'FS, 128 Idaho 2 13, 9 12 P.2d 100

(1996) Idaho Supreme Court ruled that a taking occurs as of the time that the full extent of the
Plaintiffs' loss of use and enjoyment of the property becomes apparent). Plaintiffs have sought
Due Process and submitted the requests for analysis. Defendants have denied reply on various
grounds (e.g. too "small" for reply or that the replies do not pertain"). On the face of the Idaho
Regulatory Takings Act, Plaintiffs request Declaratory Judgment on the rights, status, and other
legal relations that arise under these statutes. The second controversy was ripe when the Request
PLAINTIFFS REPLY TO DEFENDANTS OBJECTION TO PLAINTIFFS' MOTION FOR
DECLARATORY JUDGMENT LJNDER I.C. 6 67-8003 (3) AND BRIEF
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forins were filed and no response was given. On this basis, Plaintiffs submitted h4otion for
Declaratory Judgment.

IV. Defendants Objections to Plaintiffs' Motion for Declaratory Judgment
1) "Plaintiffs' Motion merely restates and realleges claims made in Plaintiffs' Complaint
regarding negligence, trespass, takings and damages related thereto." (See Do 67-8004, p. 1)
Plaintiffs make no acknowledgement to otherwise. Most allegations are repeated
throughout Plaintiffs dealings with the Defendants, as Defendants treated Plaintiffs coinplaints
with deliberate indifference and arbitrary decisions of disregard and avoided resolution,
However, I.C.

5 10- 1201 states

"No action or proceeding shall be open to objection on the

ground that a declaratory judgment or decree is prayed for."
.

Plaintiffs' Motion For Declaratory Judgment Under I.C.

5 67-8003 (3) seeks to resolve

two justiciable controversies stated (amongst others) in the Complaint, through declaratory
judgment of Plaintiffs' rights, status, and other legal relations under the Ida110 Regulatory
Takings Act (IRTA).

2) Defendants' also state that "[tlhe claims for relief sought by Plaintiffs in the
Complaint must be pursued through a trial and not tlwough motion practice. Rule 57 I.R.C.P.
states that the 'procedure for obtaining a declaratory judgment, pursuant to the statutes of this
state, shall be in accordance with these ruies.. .

...

Under I.R.C.P. Rule 57, and in keeping with the declaratory statutes of I.C. $ 10-120 1,
I.C. tj 10-1206, and amongst others Plaintiffs seek to resol~rethe first justiciable controversy
rising on the face of the IRTA of whether or not Defendants were required to reply to Plainiffs'
"Requests For Regulatory Takings Analysis" ( Plaintiffs' rights, status, and other legal relations
found on the face IRTA to determine questions of constructioll and validity with regards to the
taking of private property without due process (I.C. 5 67-8001). Secondly, I.C. 67-8003 (3), as
applied, authorizes just such an action-Declaratory

Judgment, under the conditions of agency

non-reply. Justiciable controversy lies in both instances. If trial is required to establish disputed
PLAINTTFFS REPLY TO DEFENDANTS OBJECTION TO PLAINTIFFS' MOTION FOR
DECLARATORY JUDGMENT UNDER I.C. $ 67-8003 (3) AND BRIEF
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facts, the Idaho Statutes provide for just such events, and confirm source of action if justified, or
require Defendants to show just cause why action is not justified.

3) Defendants deny justiciability on the grounds that this action is identical to the
complaint. The declaratory judgments sought by Plaintiffs are included as a part of Plaintiffs'
Complaint (e.g. Procedural Due Process andlor determination of "takings") however the
Complaint is more extensive than this (e.g. Substantive Due Process, unconstitutional
policies/custom, failures to train employees, amongst others). The first justiciable controversy
found on the face of the Idaho Regulatory Takings Act is a request for the determination of
Plaintiffs' rights to Due Process and obligation to exhaust agency remedies and right to find a
meaningful result in such agency exhaustion whether agreement was found or not (other attempts
at finding Due Process are also stated in the Complaint; see Complaint pp. 18-22, Q.). In this
first instance Plaintiffs have colorable claim and Defendants' inactions speak for themselves.
The controversy is ripe as Plaintiffs have filed the Requests For Taking Analysis and Defendants
have not replied. This controversy continues and is indeed part of the Complaint (see Complaint
pp. 20-21 Q. 8) f. vi.). Request for Declaratory Judgment in this first instance is not redundant.
In the sense of the request of Court's time, now, it is an economical and efficient use of the
Court's time as such action, at this time, and is not duplicative. The declaratory judgment at this
time is sought to clarify two aspects of the Complaint; the facial rights found in the IRTA (Due
Process and obligation and rigi~tsof exhaustion of agency remedies doctrine) and the applied
rights of declaratory judgment authorized to Plaintiffs in event of Defendants non-reply. Indeed
Declaratory Judgment in this first instance, at the present time, reduces the number of disputed
points and is so therefore aiding the eventual settlement of the present case.
4) Defendants object to the lack of a "final decision". T11e lack of "final decision", as an
objectioil to the Plaintiffs' rights in the applicatioil of IRTA is antithetical to the Defendants'
required position (fulfillment of Due Process and Equal Treatment Under the Law) in the facial
controversy, and is instead ail implied admission to the denial of these facial rights. '*Final
decision" is an integral part of Due Process and the doctrine of agency remedy exhaustion.
PLAINTIFFS REPLY TO DEFENDANTS OBJECTION TO PLAINTIFFS' MOTION FOR
DECLARATORY JUDGMENT UNDER I.C. 5 67-8003 (3) AND BRIEF
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However it is, that Plaintiffs do not dispute no "final decision" was ever formally issued in any
or all of Plaintiffs allegations of Constitutionally Protected Property Right Deprivations (see
Complaint pp. 7-8 E. pp. 10-22, 0 . P. Q.), and without waiver of this acknowledgement,
Plaintiffs allege "Final decision" in the "facial instance" occurred when the NLCHD trespassed,
widened Camps Canyon Road, issued a driveway access permit contravening to statutes of the
State of Idaho (trespass), damaged Plaintiffs' fence by pushing dirt and gravel into and onto the
wires of the fence, by taking land without Due Process, and or Equal Treatment Under the Law
and without Just Compensation, amongst other actions. These actions by Defendants have
occurred under their ministerial duties.
"Final decision" in the second applied sense: Plaintiffs sought exhaustion of agency
remedy and the filing of Requests For regulatory Taking Analysis was part of this search.
Plaintiffs were looking for a way to get the Defendants to respond in a meaningful way to
Plaintiffs' complaints. The intent of the "final decision" requirement for filing is to allow agency
to complete it work in a regulatory sense. This case is not a regulatory case, nor is it a matter of
a predeprivation hearing. The "final decision is this instance came when it became clear that
Defendants were not intending to offer and/or allotv any meaningful Due Process.
The authority given to the NLCHD for Eminent Domain and/or condemnation carries a
quasi-judicial responsibility (see Chambers v Kootenai Cozmty Board ofComtjtz 'rs, 125 Idaho
118, 867 P.2d 992). Thcre exists no "legislative" discretionary atrribute of the NLCHD that
would afford the Defendants a proper delay of the coinpletion (begimiing of) of Due Process.
Any delay in procedural Due Process as a result of continued discretionary planning has ended
once the implementation of the change of a highway begins. Indeed further delay of procedural
and substantive ("'final decision") due process is a heightening of the injustice without legal
excuse.
There are no disputed facts in this instance necessitating trial time. Plaintiffs have filed
Coinplaint alleging no Due Process R-asafforded them (see Complaint) and Defendants'
objection and brief restates this.

If there were Facts of a "final decision" to allege, Plaintiffs

PLAINTIFFS REPLY TO DEFENDANTS OBJECTION TO PLAINTIFFS' MOTION FOR
DECLARATORY JUDGR4ENT LXDER I.C. 5 67-8003 ( 3 ) AND BRIEF
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would be here in Court under entirely different circumstances, not alleging deprivation of
Constitutionally Protected Property Rights without Due Process and/or Equal Treatment under
the law.
Is it then implied from Defendants objection that "no final decision" was given Plaintiffs
even after seeking Due Process for almost two years, and acknowledged by Defendants counsel
on 9/15/07 that no hearing has been before the commissioners (see Exhibit #2 p. 6) and that a
predeprivation hearing was required and denied in all instances as Plaintiffs allege and that
prompt post deprivation was continually delayed compounding the resultant injustice. Plaintiffs
would not object to this admission that no "final decision" was ever afforded Plaintiffs.
Plaintiffs would accept such admission as confirmation that no Due Process was afforded as
Plaintiffs allege, that the interference with Plaintiffs property rights was improper. This
admission would itself eliminate a great deal of probative time, and Plaintiffs would accept that
the issue of "No Due Process was given" as undisputed.
However, Plaintiffs have stated the basis for their assu~nptionof a "final decision" in
their brief supporting this Declaratory Judgment Motion (see Plaintiffs' Brief In Suppol-t Of the
Motion 67-8003) and this assumption of a "final decision" is based facts of the public record
(See Exhibit # 2 p. 20, p. 8).
In this second instance then, under I.R.C.P. Rule 57, and in keeping with the declaratory
statutes of I.@.5 10-1201, I.C. 5 10-1206, and amongst others and in particular with I.C. $ 678003 (3) Plaintiffs are coming before the Court with a controversy over Plaintiffs' rights to a
declaratory judgment for Defendants' failure to respond to and questions of construction and
validity of statutes I.C. $ 67-8001, $67-8002 and

5 67-8003.

In this instance it is both the

improper infringement on Plaintiffs rights of land ownership and peaceful enjoyment of their
land, as well as the Due Process required in determining these rights, and as well as denial of
Plaintiffs desire to fulfill Plaintiffs' require exhaustion of agency remedies that is questioned as a
improper interference with Plaintiffs' obligations and rights. Such questions of impropriety are
valid as the NLCHD has the authority of eminent domain and/or condenlnation and thus the right
PLAINTIFFS REPLY TO DEFENDANTS OBJECTION TO PLAINTIFFS' MOTION FOR
DECLARATORY JUDGMENT UNDER 1.C. 5 67-8003 (3) AND BRIEF
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to properly interfere with Plaintiffs rights. Defendants have indeed acted and failed to act and it
is in these actions and failures to act that Plaintiffs' rights to question (Due Process and/or
agency remedy) arise. The denial of these applied rights of The Idaho Regulatory Takings Act
simply give rise to further relief (I.C.

5 10-1208) if takings are revealed, and Defendants become

required to show cause for having denied such rights. There are proper procedures for
adjudicating matters of taking of property without due process (see Mathews v. Eldridge, 424
U.S. 319,96 S.Ct. 893'47 L.Ed2d 18 (1976)).

V. Defendants objections are frivolous
As was stated above, Plaintiffs' objectives in the 67-8003 Motion are two fold. First, the
facial rights of the IRTA denied by Defendants marked by their deliberate indifference of not
responding. Secondly, Plaintiffs request for declaratory judgment rises on the application of 1.C.

5 67-8003 (3) and Defendants arbitrary and capricious denial of the requests-"no

final

decision". Here the Defendants seek the lack of the required "final decision" of I.C.

5 67-8002

to disallciw the rights of Plaintiffs, as applied. Plaintiffs acknowledge that this determination of
Plaintiffs' rights may not be completely a matter of law and findings of fact may be required.
I.C.

5 10-1209 (in keeping wit11 the I.R.C.P. and Idaho Statutes) speaks to such occurrences and

Plaintiffs are not adverse to what the Court may indicate as an efficient and economical manner
of dealing with these matters. Plaintiffs do not seek redundancy in these actions and
declarations, rather to simply proceed. Plaintiffs have ltnocked at the Court's door this time and
requested attention as to what are questions of Plaintiffs rights, as Plaintiffs have sought the
economic and efficient use of their valuable time money and effort as well. The first door was
blocked by the Defendants reluctance to want to file response to Complaint, Requests for
Admission, and Interrogatories in the required time.
Notwithstmding the unfortunate circumstances of the need of medical leave, Plaintiffs
have chased this rabbit (Due Process and final decision) around this tree before and it seems to
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only end in another fruitless chase when it returns (usually at the loss of considerable time,
money and effort, as the end result is meaningless-no

"fi~laldecision").

In the matter of procession of Complaint or Declaratory Judgment, Plaintiffs first
submitted the Complaint and began discovery with Requests for Admissions and Interrogatories.
A declaratory judgment requires a case or colltroversy, that it then not be considered "advisory",
and Plaintiffs first knocked at the Court's front door with those items, Complaint, Requests for
Admissions and Interrogatories. Here then, Plaintiffs simply seek the Due Process and Equal
Treatment Under the Law (facial right), which they were denied by the omission of a response
from the Defendants (as applied)-the

determinations that indeed "takings" have resulted from

Defendants arbitrary actions (including no "final decisions").
There is no dispute either that Due Process andlor "final decision" mias requested by
Plaintiffs in this issue. The Plaintiffs did request, "final decision be made (in the sense that
Plaintiffs have exhausted agency remedies)" (see Exhibit # 2 p. 20) and did submit the Requests
For Taking Analysis (see Complaint p. 20, Q. 8) f. vi. ). Plaintiffs make no allegation that
something occurred that didn't (issuance of a formal "final decisions-a

rational determination

of the basis of their already enacted decisions, in light of the evidence provided by Plaintiffs).
However, in order to deny Plaintiffs' -'applied rights" of resolution to the incidents \vllich
Plaintiffs allege to be deprivations of their Constitutionally Protected Property Rights,
Defendants imply admission to their denial of Plaintiffs' facial rights of Due Process; this matter
can be simply resolved by a direct affirmative response by Defendants that no "final decision"
(Due Process, substantive and/or procedural) was afforded to Plaintiffs and to show cause why
this was not done or that it was done in another manner. Otherwise "final decision" is
accomplished by inaction as well as action for the rights of Plaintiffs are affected by either
modality and it is the effects of these acts/omissions that is the crux of the matter and not the
Legislative verbiage (see Idaho Administrative Procedure Act-see

"disputed case").

Plaintiffs also state that it is these evidentiary points (facts and opinions of fact and the
application of laws to such facts and opinions of fact) which may need to be pursued at trial are
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the very disputed facts Plaintiffs have requested discovery through Requests for Admissions and
Interrogatories (which Plaintiffs seek reduction of dispute over) and are the very factual disputes
which would have been the topics of a required predeprivation hearing. Plaintiffs have chased
this elusive rabbit (Due Process and final decision) for several months and have been improperly
delayed in receipt of these evidentiary facts and "final decisions", even now since Plaintiffs'
arrival at the Court's door, due the ullibrtunate circumstances of a medical leave.
Plaintiffs object to Defendants Objection To Plaintiffs' Motion For Declaratory Judgment
Under I.C. fj 67-8003 (3) and Brief. Well it may be that facts may be required to be tried; this is
not aproper objection by Defendants to a Declaratory Judgment Motion. Further, Defendants'
objection to a Declaratory Judgment Motion via the obfuscated notion that Due Process

(application of IRTA and subsequent application I. C. $67-8003 (3)for non-reply) should be
denied on the grounds that Due Process ('tfinal decision'? was not afforded is without merit'
frivolous, and an abuse of Court's and Plaintiffs' valuable time. Without waiver of these
objections, Plaintiffs acknowledge that facts may need to be tried and in the meantime, Plaintiffs
will resume their attempts through discovery. Further, Plaintiffs Motion For Declaratory
Judgment should be granted and 1) Plaintiffs petition the Court for Due Process Under IRTA and
further relief based on Declaratory Judgment that Due Process was necessary and proper and that
Defendants show cause why further relief should not be granted forthwith (I.C. fj 10-1208) and
2) Plaintiffs petition the Court to void NLCHD actions where applicable and to determine the
validity of the NLCHD and Defendants action's and to afford further relief to Plaintiffs forthwith
and/or to require Defendants to show cause why further relief should not be granted.
Plaintiffs request oral argument at hearing.

Dated this 20"' day of May 2008.
RESPECTFULLY SUBMITTED,
Don Halvorson
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